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Foreword 


In today's litigious society, no decisions made by higher educa¬ 
tion administrators are more fraught with the potential for law suits 
than those decisions concerning non-renewal and dismissal for cause. 
The individual administrator is not shielded from being personally 
liable when an employee's rights have been violated by the admini¬ 
strator. Therefore, it is absolutely imperative that educators know the 
legal parameters within which they may make decisions and take ac¬ 
tions relative to dismissal and non-retention for cause. 

This new and expanded edition presents a succinct overview of 
the legal parameters regarding non-retention and dismissal for cause. 
Although Dr. Beckham has had extensive experience as an attorney 
and a higher education administrator, he has written the monograph 
in everyday language for the lay reader. The information presents a 
very concise review of the most up-to-date case law on the subject. 

This monograph will be of value to all educators who in anyway 
whatsoever are involved in decisions and actions regarding non-renewal 
and dismissal for cause. It will also be of value to college and uni¬ 
versity faculty who need accurate and up-to-date information regard¬ 
ing the scope of their employment. Finally, this monograph has been 
prepared with the purpose of increasing knowledge and decreasing 
litigation. 
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Introduction 


Employees of a higher education institution are subject to dis¬ 
missal for cause, but legal and institutional standards for determining 
"cause" are varied. Incompetence, 1 neglect of duty, 2 insubordination, 3 
immorality, 4 incapacity 5 and unprofessional conduct, 6 have been the 
most prevalent bases for such dismissals, yet these terms are ambi¬ 
guous and subject to conflicting interpretation in particular circum¬ 
stances. 

The American Association of University Professors emphasizes 
"adequate cause" as the standard for faculty dismissal in its 1975 
"Recommended Regulations on Academic Freedom and Tenure." 7 
However, a definition of "adequate" cause will often depend on the 
policy and practices of a particular institution. Formulating definitions 
will require a balance between institutional mission and professional 
"best practice" as articulated by institutional faculty and staff. Gen¬ 
eral agreement may be difficult to obtain, but a standard that provides 
a basis for fair proceedings and permits adequate documentation is 
crucial to the employment decision-making process. 

Courts are not arbiters of standards for professional practice in 
higher education, but judicial opinion can contribute to an understand¬ 
ing of what constitutes legally sound, fair, and reasonable policy in 
cases involving dismissal or retention of faculty and staff. The analy¬ 
sis of court cases which follows is designed to inform the employment 
practice of institutions of higher education, not as an unerring guide, 
but as a compendium of instances in which institutional procedures 
and practices were scrutinized and a legal standard of varying gen- 
eralizability was adopted. 

JUDICIAL REVIEW 

Judicial opinion emphasizes that termination for cause involves 
determination of professional competency that is "peculiarly within 
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the discretion" 8 of the academy. As such, these decisions are subject 
to judicial review on relatively narrow grounds, limited by the 
judiciary's awareness that intrusion into the realm of academic decision¬ 
making is beyond the expertise of judges. 9 The wisdom of an 
institution's employment decision is less susceptible to challenge be¬ 
cause of this judicial deference to academic decision-makers, however, 
the fairness of that decision, particularly the assessment of procedural 
safeguards and the requirement of substantial evidence to support ad¬ 
equate cause for an adverse employment decision, is within the prov¬ 
ince of the courts. 10 

Substantive grounds for adequate cause dismissal have been sub¬ 
ject to judicial review in a large number of cases. These adverse em¬ 
ployment decisions often involve important contractual and 
constitutional principles, influencing institutional policies and practi¬ 
ces at both private and public colleges and universities. 11 Cases of spec¬ 
ified cause for dismissal are typically complex, fact-intensive, and 
emotionally charged. Adequate procedural standards for effecting dis¬ 
missal and appropriate standards for defining and determining "cause" 
are critical issues. 

Judicial scrutiny of substantive grounds for good cause dismissal 
will be predicated upon a review of the contract of employment as 
influenced by institutional policies and traditional practices. In public 
institutions, judicial review may also extend to state statutes, admin¬ 
istrative regulations, or constitutional provisions which define employ¬ 
ment standards or evaluation criteria. Under federal anti-discrimination 
statutes, public and private institutions' employment policies or prac¬ 
tices may be subject to judicial assessment of discriminatory intent 
or impact. 

THE EMPLOYMENT RELATIONSHIP 

The employment rights of college and university faculty are de¬ 
termined from the principles of contract law applicable to all employ¬ 
ment relationships. Since the contract of employment will vary on an 
institution to institution basis, courts must deal with challenges to a 
termination decision on a case by case basis. In some instances a court 
will be confined to the material representations in the individual con¬ 
tract, in other instances, a collectively negotiated agreement may be 
the basis for contract interpretation. Particularly where ambiguities 
in the contract appear, a court may review various policy documents; 
such as faculty handbooks, memoranda of agreement, oral promises, 
or institutional practices, in order to interpret the nature of the em¬ 
ployment relationship. 12 In some instances, policy or practice external 
to the institution may be cited by a court as creating an academic stan¬ 
dard applicable to the contract of employment, as when courts rely 
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on professional standards advanced by organizations such as the Amer¬ 
ican Association of University Professors (AAUP). 13 

A written employment contract which comprehensively addresses 
the employment agreement would not permit the introduction of oral 
testimony modifying its terms. In one case, a former assistant profes¬ 
sor was denied the opportunity to present proof of an oral tenure agree¬ 
ment when the court ruled that the parties had entered into a 
subsequent, fully integrated written contract that contained no tenure 
provision. 14 However, ambiguous terms in the contract of employ¬ 
ment may lead a court to consider parole evidence concerning the in¬ 
tent of the contract. For example, the testimony of members of the 
governing board was necessary in order to determine the policy-making 
body's intention with regard to the terms of one employment agree¬ 
ment. 15 

Public institutions must provide contractual agreements that cor¬ 
respond to provisions of state statute law and regulation. In many in¬ 
stances, these statutes will delineate the length of an employment 
contract and define tenured status at the public institution. Faculty 
at public institutions also enjoy constitutional guarantees under the 
Fourteenth Amendment and the Bill of Rights which further constrain 
public employers. The Fourteenth Amendment prohibits states from 
depriving individuals of privileges and immunities secured by the Uni¬ 
ted States Constitution and laws and requires due process of law where 
a denial of liberty or property is implicated. As public institutions are 
state agencies for purposes of the Fourteenth Amendment, any denial 
of employment rights guaranteed by a contractual obligation would 
constitute a denial of property rights that would compel due process. 
Alternately, if a public institution's employment decision was so stig¬ 
matizing as to foreclose other employment opportunities, a liberty in¬ 
terest would be implicated that would compel due process. 

In the context of private higher education, verbal assurances or 
promises, traditional institutional practice or custom, and written per¬ 
sonnel policies may serve as the basis for concluding that the employ¬ 
ing institution has created a contractual obligation. When a university 
faculty member with six years of service under a series of term con¬ 
tracts was notified of nonrenewal, he sued, alleging that the univer¬ 
sity had breached a contractual obligation to provide tenure review 
in his sixth year of employment. The federal court agreed with the 
employee's theory that institutional practice, policy statements, and 
oral representations of supervisory employees could create an enforce¬ 
able contract, but concluded that the facts did not support the claim 
that the institution had breached a contractual obligation to provide 
a tenure review. 16 
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Careful review of published institutional policies in order to mod¬ 
ify or eliminate written policy statements that afford an aggrieved em¬ 
ployee a basis for asserting additional employment rights is an im¬ 
portant element in avoiding contractual claims. 17 Typically, employ¬ 
ment contracts incorporate by reference the institution's personnel 
policies. The express wording of such an incorporation may vary, but 
usually includes phrases such as “This contract is subject to rules, reg¬ 
ulations and policies adopted for governance of the institution." In 
one instance a word processing manager successfully sued an Illinois 
community college district for wrongful discharge after establishing 
that the college's adverse employment decision violated provisions 
of the institution's “Administrative and Non-teaching Professional Per¬ 
sonnel Manual," a document presumed to be incorporated in the 
employee's contract of employment. 18 

It is rare for judges to rely on the representations of the parties 
to determine the nature of an express employment contract. However, 
in one case, the intent of the parties was determined by judicial ref¬ 
erence to letters and oral statements by the dean of the university's 
medical school which assured a faculty member recruited for a post 
as professor and department chair that he would be recommended 
for tenure. The professor prevailed by showing that the letters and 
oral representations of the dean were part of the employment agree¬ 
ment that induced the faculty member to come to the institution. 19 

In a similar case, letters specifying terms and conditions of a fac¬ 
ulty member's employment were regarded by an Ohio appeals court 
as a contract binding on the institution and the faculty member. 20 How¬ 
ever, a professor's assertions that she was promised lifetime employ¬ 
ment by her academic dean did not create de facto tenure in the opinion 
of a federal court of appeals. The court found the professor's reliance 
on such an assertion to be unreasonable, given that her employment 
contracts were explicitly limited to one year and incorporated by re¬ 
ference the university's written policies, which stipulated a formal pol¬ 
icy and procedure for the award of tenure. 21 

Institutions can mitigate an employment claim based upon the oral 
representations of supervisory agents by adopting and disseminating 
written policies which limit the institutional representatives who are 
authorized to give oral assurance of continuing employment. In a rep¬ 
resentative case, Beckwith v. Rhode Island School of Design, 22 a faculty 
member asserted reliance on his department head's statement that the 
faculty member would be granted a three-year contract following an 
initial probationary year of service. Rejecting the faculty member's claim, 
the court affirmed a motion to dismiss on the ground that the depart¬ 
ment head possessed no actual or apparent authority to bind the in¬ 
stitution, nor had the institution acted to ratify the oral promise. 23 
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TENURE STATUS 

Tenured status, whether expressed or implied in an institution's 
contract of employment or specified under state laws applicable to 
public institutions, conveys a property right to continued employment 
which may be altered only for cause. Tenure is a protection against 
arbitrary dismissal which requires an institution to justify "adequate" 
cause for the adverse employment decision. While tenure is consid¬ 
ered an entitlement that protects the faculty member's right to aca¬ 
demic freedom, the procedural protections associated with this 
contractual mechanism would not prohibit dismissal for cause or ter¬ 
mination for noncausal reasons such as financial exigency, program 
discontinuance or declining enrollment. 24 

Tenure may be conceptualized as a property interest in continued 
employment formally conveyed to the employee by the institution as 
a guarantee that the employee will not be dismissed absent a showing 
of adequate cause. Tenure provides an assurance that, following a spec¬ 
ified period of probationary service, the employee's continued employ¬ 
ment or academic freedom will not be jeopardized without fundamental 
due process protection. Van Alstyne expresses the concept of tenure 
as "a favorable judgment establishing a rebuttable presumption of the 
individual's professional excellence ... (W)hen it can be shown that 
the individual possessing tenure has nonetheless fallen short or has 
otherwise misconducted himself as determined according to full aca¬ 
demic due process, the presumption is lost and the individual is sub¬ 
ject to dismissal." 25 

The United States Supreme Court has recognized that tenure or 
continuing contract status creates a protected property right worthy 
of due process protection in public institutions of higher education. 
In Perry v. Sindermann , 26 the Court ruled that a community college fac¬ 
ulty member who held his position for four years under the institution's 
de facto tenure policy could establish a legitimate claim of entitlement 
that would require due process prior to termination. The professor's 
reliance upon statements in the institution's faculty handbook and oral 
promises of supervisory administrators created his entitlement to ten¬ 
ure. Once recognized, such an entitlement would assure a faculty mem¬ 
ber the right to notice and a hearing at which the institution could 
be compelled to justify dismissal on the basis of adequate cause. 

The award of de facto tenure is unlikely where institutional pol¬ 
icy specifies that only the governing board may award tenure and ten¬ 
ure cannot be acquired automatically. 27 When an express tenure policy 
is in place, one federal court has rejected a former employee's asser¬ 
tion that he gained de facto tenure by virtue of his department chair's 
assurances that the employee was making satisfactory progress toward 
tenure. The court emphasized that "when formal rules and informal 
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understandings conflict, formal rules control." 28 However, in one case 
state statutes providing for automatic tenure after a period of five years 
were considered to supersede the authority of the public institution's 
board to limit de facto tenure awards. 29 

TERM CONTRACT 

A requirement of adequate cause would also apply to term con¬ 
tracts of provisional faculty or staff if the institution sought to dismiss 
the employee prior to the effective date of contract termination. A pub¬ 
lic employee dismissed during the term of a contract and in breach 
of its provisions has a legitimate claim of entitlement and a property 
interest in continued employment worthy of due process protection. 30 
If an institution simply elects not to renew an employment contract, 
proper notice of contract expiration would leave the employee with 
no basis for asserting a legitimate expectancy of continued employ¬ 
ment under the contract. Under these circumstances, the decision not 
to renew the contract would not require an institution to establish ad¬ 
equate cause for its employment decision. 31 

Annual contract faculty may have a protected property right to 
employment and a concomitant due process right to notice and hear¬ 
ing if they are subject to dismissal during the period of the employ¬ 
ment contract. In an unusual case, the annual contract employee was 
offered a contract for the upcoming academic year and notified the 
employer that he agreed to the terms of the contract within an agreed 
upon date. After that date, the employer sought to include perform¬ 
ance criteria in the contract in order to address perceived deficiencies 
in the employee's performance. When the employee resisted these mod- 
fications, the employer concluded that his failure to sign a modified 
agreement constituted abandonment of the position. The employee 
asserted that he had a right to a due process hearing on the institution's 
decision not to honor his contract. 

The federal appeals court agreed with the employee, finding that 
he had a legitimate claim of entitlement to a position based on the 
initial contract offer and his acceptance of that offer. Given his enti¬ 
tlement, the court emphasized that the institution must afford the em¬ 
ployee the protections of notice and a hearing before undertaking an 
adverse employment decision. 32 

Timely notice of nonrenewal is the one critical dimension of ap¬ 
propriate due process for nontenured faculty if nonrenewal of the an¬ 
nual contract is to occur. In the leading case, a federal appeals court 
ruled that even though the faculty handbook was not expressly incor¬ 
porated in the contract of employment, the probationary employees 
could reasonably rely on timely notice given its provisions and the 
policy and practice of the institution. Failure to provide timely notice 
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of nonrenewal meant that the institution was required to show cause 
for termination, since a legitimate expectancy of another annual con¬ 
tract was created. 33 

Institutional officials must be cautious in the wording of the no¬ 
tice of nonrenewal, in order to insure compliance with state and in¬ 
stitutional policies and to avoid creating a right to further due process 
of law. For example, use of the term "dismissal" in a letter notifying 
an employee that he would not be renewed, created a question of fact 
that required a judicial determination of whether institutional proce¬ 
dures and processes for dismissal for cause should be applied to the 
termination. 34 

Statements in a faculty handbook concerning criteria for evalua¬ 
ting annual contract employees or establishing procedures for evalua¬ 
tion have not been universally regarded by courts as creating a property 
interest that would entitle the employee to extensive due process pro¬ 
tection. 35 In one case, a first-year professor whose contract was not 
renewed could not prevail on the basis that timely notice of non-renewal 
was provided prior to completion of the yearly performance evaluation 
stipulated in institutional policy. 36 

Similarly, a faculty member employed on a series of one-year con¬ 
tracts did not prevail on her claim that satisfactory performance eval¬ 
uations created the sole condition of continued employment. The state 
appeals court emphasized that the faculty handbook mandate for an¬ 
nual evaluation did not establish that the college impliedly conditioned 
her continued employment only on satisfactory work performance. 37 

Compliance with contractual terms and applicable state laws in 
any decision not to renew a provisional employee would eliminate 
the necessity for a showing of adequate cause for non-renewal. Courts 
have adopted the view that, absent a showing of discriminatory an¬ 
imus or an intent to deprive the employee of protected constitutional 
rights, an institution may refuse to renew a contract of employment 
without risk of judicial intervention. 38 In Perry the Court cautioned 
that if the employee had no contractual or other claim to job tenure, 
his claim would be defeated. 39 Absent a public employer's action to 
terminate based upon a desire to penalize the employee's exercise of 
constitutional rights or invidiously discriminate, the non-tenured em¬ 
ployee could not compel due process on expiration of the employ¬ 
ment agreement. 

AT-WILL STATUS 

An employee who is hired for an indefinite term is generally re¬ 
garded as being "terminable at will" without any requirement that 
the institution establish adequate cause or give any reason for its de¬ 
cision. 40 Typically, faculty at institutions of higher education enjoy some 
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protection in their employment as faculty members, either by virtue 
of tenured status or through term contract guarantees. "At-will" status 
more often applies to staff members whose contracts do not specify 
a requirement of "cause" for dismissal and who are given no definite 
period of guaranteed employment. 

At will employees possess no property interest in their employ¬ 
ment that would entitle them to due process, and can be dismissed, 
demoted or suspended upon a determination that their performance 
is no longer satisfactory. 41 An administrator at a community college 
was notified in writing that the institution's president had lost con¬ 
fidence in his "ability, judgment, and professionalism" and intended 
to recommend termination. The president's communication referred 
to several incidents of alleged incompetence, lack of effectiveness, and 
lack of professionalism by the administrator as a basis for the deci¬ 
sion. In contesting his termination, the administrator asserted that he 
was never afforded a hearing on the allegations and claimed that even 
if the assertions were true, he was not subject to the elements of a 
progressive discipline plan stipulated in the institution's employee 
handbook. In considering his claim, the federal district court noted 
that under New York law, an employment relationship is considered 
to be at will, terminable at any time, unless a fixed duration of em¬ 
ployment is established by the contract. The court examined the lan¬ 
guage of the institution's employee handbook, which endorsed a policy 
of progressive discipline for employee misconduct that would include 
oral warning, followed by written warning, suspension, and, finally, 
discharge. 

In finding that the language of the handbook did not offer the 
employee a protected property interest worthy of due process protec¬ 
tion, the court emphasized that there is no express assurance in the 
handbook that termination would be for cause only, or that the policy 
of progressive discipline "endorsed" by the institution would be fol¬ 
lowed in every case. 42 

Discharge of an "at-will" employee need not be accompanied by 
a finding of cause for dismissal. At-will employees have no property 
interest in continued employment beyond the terms of their contract 
and can be terminated upon reasonable notice. However, the at-will 
employee terminated in retaliation for the exercise of a constitutional 
right or for an impermissible reason (e.g., race discrimination) may 
assert a claim of wrongful discharge as a bar to termination. 43 For ex¬ 
ample, a nurse anesthetist at a university hospital won damages for 
wrongful discharge when it was determined she was terminated be¬ 
cause she refused to give false testimony in a medical malpractice suit 
against her employer. 44 
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In another case, an at-will veterinarian who was discharged for 
reporting the institution's violation of provisions of federal animal wel¬ 
fare statutes prevailed in securing due process protections on the ba¬ 
sis that the statute prohibits employers from retaliating against an 
employee for reporting violations of the law. 45 

The nature of "at-will" employment is governed by reference to 
state statute and judicial opinion. The general rule is that an at-will 
employment contract for an indefinite term remains terminal at the 
will of either party at any time for any reason or for no reason at all. 46 
However, institutional administratiors are cautioned that the "at-will" 
employee may be entitled to some state law or institutional policy pro¬ 
tection in a dismissal. In private sector institutions an internal grie¬ 
vance procedure may apply to the employee's conduct . In a public 
sector institution, either a grievance procedure or the stigmatizing na¬ 
ture of allegations against the employee may be such that an oppor¬ 
tunity for a name-clearing hearing may be necessary. 47 

ACADEMIC FREEDOM 

A traditional faculty right protected through the tenure mechan¬ 
ism is the prerogative of academic freedom. In 1940, the AAUP pro¬ 
mulgated its "Statement of Principles on Academic Freedom and 
Tenure" which states in part: 

(a) The teacher is entitled to full freedom in research and in the 
publication of the results, subject to the adequate performance of his 
other academic duties; but research for pecuniary return should be based 
upon an understanding with the authorities of the institution, 

(b) The teacher is entitled to freedom in the classroom in discus¬ 
sing his subject, but he should be careful not to introduce into his teach¬ 
ing controversial matter which has no relation to his subject. Limitations 
of academic freedom because of religious or other aims of the institu¬ 
tion should be clearly stated in writing at the time of the appointment. 

(c) The college or university teacher is a citizen, a member of a 
learned profession, and an officer of an educational institution. When 
he speaks or writes as a citizen, he should be free from institutional 
censorship or discipline, but his special position in the community im¬ 
poses special obligations. As a man of learning and an educational off¬ 
icer, he should remember that the public may judge his profession and 
his institution by his utterances. Hence he should at all times be ac¬ 
curate, should exercise appropriate restraint, should show respect for 
the opinions of others, and should make every effort to indicate that 
he is not an institutional spokesman. 48 

In Sweezey v. New Hampshire, 49 the United States Supreme Court 
emphasized a university professor's right to academic freedom in over¬ 
turning a contempt order directed at a tenured professor who refused 
to answer a legislative investigation committee's questions concern¬ 
ing his political activities, opinions and beliefs. Chief Justice Warren's 
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opinion on behalf of the Court's majority included the following ob¬ 
servation. 

The essentiality of freedom in the community of American uni¬ 
versities is almost self-evident. No one should underestimate the 
vital role in a democracy that is played by those who guide and train 
our youth. To impose any strait jacket upon the intellectual leaders 
in our colleges and universities would imperil the future of our Na¬ 
tion. No field of education is so thoroughly comprehended by man 
that new discoveries cannot yet be made. Particularly is that true 
in the social sciences, where few, if any, principles are accepted as 
absolutes. Scholarship cannot flourish in an atmosphere of suspicion 
and distrust. Teachers and students must always remain free to in¬ 
quire, to study and to evaluate, to gain new maturity and under¬ 
standing; otherwise our civilization will stagnate and die. 50 

Academic freedom denotes both the freedom of the institution 
and its representatives to pursue its objectives without undue gov¬ 
ernmental interference and the freedom of the individual faculty mem¬ 
ber to pursue professional objectives without interference from the 
academy. 51 These two objectives can often be in conflict. 52 

In the balance between these two interests, the institution main¬ 
tains substantial authority in matters of determining curricular con¬ 
tent. Academic freedom does not ensure faculty an uncontrolled right 
to expression, particularly when such expression is detrimental to the 
institution's function or inconsistent with the fundamental notion of 
free speech under the First Amendment. 

An institution may refuse to renew the contract of a nontenured 
professor on the basis that her pedagogical style and teaching meth¬ 
ods do not conform to the university's standards. 53 However, an in¬ 
stitution may not compel speech by directing that a nontenured 
professor change a grade he previously assigned. In the latter case, 
a federal appeals court ruled that a nontenured professor who was 
not renewed because of his repeated refusal to change a student's grade 
was denied his First Amendment right to academic freedom when 
his dean and department chair coerced him into changing a student's 
grade. In balancing the institution's rights against those of the profes¬ 
sor, the court noted that the dean could have easily changed the 
student's grade via administrative fiat, but when he coerced the pro¬ 
fessor into changing the grade against the professor's professional judg¬ 
ment, the dean unconstitutionally compelled speech. 54 

In Keen v. Penson, 55 a tenured faculty member's insulting and de¬ 
meaning letters to a former student who sought to receive a grade 
change were deemed “inappropriate" and ''unprofessional'' by fac¬ 
ulty panels convened to hear evidence of the professor's conduct. The 
professor challenged hearing recommendations and filed suit when 
he was subject to demotion and reduction in salary. 
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On review, a federal appeals court ruled that the professor's let¬ 
ters to the student were not protected by a First Amendment free speech 
right or an academic freedom privilege. The court viewed the professor's 
letters to the student as attempts to compel or coerce an apology from 
the student, and found nothing in the letter which involved a matter 
of public concern. Even if the letter was a matter of public concern, 
the court concluded that in balancing the professor's right to com¬ 
ment, the university's interest in ensuring that its students receive a 
fair grade and are not subjected to demeaning, insulting and inapprop¬ 
riate comments would outweigh the professor's right. 

Many cases involving an academic freedom privilege involve 
speech outside the classroom that might otherwise be constitutionally 
protected under the First Amendment. For example, a professor's pub¬ 
lic revelations of grade fraud are protected as a matter of public 
concern, 56 as are scholarly publications, 57 and public comment on ed¬ 
ucational funding and salaries of faculty. 58 While a professor's right 
to academic freedom is not a “license for uncontrolled expression at 
variance with established curricular contents and internally destruc¬ 
tive of the proffer functioning of the institutions/' 59 institutional pol¬ 
icies which “cast a pall of orthodoxy over the classroom" are not to 
be tolerated. 60 

While courts have recognized academic freedom as a protection 
against arbitrary dismissal based upon a faculty member's expression 
or inquiry, academic freedom would not appear to protect a faculty 
member's failure to follow institutional rules or directives or an 
employee's exercise of free speech which was a material interference 
or substantial disruption in the institution's operation. 61 In one case, 
a faculty member refused to disclose information related to his vote 
as a committee member considering promotion of a female associate 
professor, claiming an academic freedom privilege against court ord¬ 
ered disclosure of the information in a case in which the associate pro¬ 
fessor alleged sex discrimination. The Fifth Circuit Court of Appeals 
rejected the academic freedom evidentiary defense and upheld a con¬ 
tempt order of the lower federal court, taking the view that academic 
freedom did not extend to the confidentiality of such communications. 62 

PUBLIC/PRIVATE DISTINCTIONS 

The law distinguishes between public and private institutions for 
purposes of regulation and enforcement of state and federal statutory 
and constitutional standards. Public institutions are subject to the con¬ 
straints of the United States Constitution, particularly the provisions 
of the First and Fourteenth Amendments, while private institutions 
are not so constrained. The Constitution, as a limitation on the powers 
of state and federal authorities, is applicable to institutions which are 
public in the sense that they are subsidized and governed by the state. 
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or otherwise engaged in state action through the acts or representa¬ 
tions of their agents and employees. Private institutions may be sub¬ 
ject to federal and state regulation in specific circumstances, but are 
not prohibited from restricting freedoms such as free speech, associa¬ 
tion, equal protection or due process. While an ostensibly private in¬ 
stitution may be held to be engaged in state action for purposes of 
liability for the denial of constitutional rights, it is generally the case 
that private institutions are not subject to these federal constitutional 
constraints. 63 

A distinctive difference between public and private sector insti¬ 
tutions applies to those colleges with religious affiliation who may 
impose religious contractual obligations upon their employees. Em¬ 
ployment contracts involving faculty in religious institutions, partic¬ 
ularly dismissals involving allegations of breach of contract and 
discrimination on the basis of religion, present unique legal issues which 
are not covered in this monograph. 64 

Another distinction is that private colleges are not obligated to 
grant constitutional protections to their employees unless there is suf¬ 
ficient state involvement in their operations to justify a finding that 
the ostensibly private institution is engaged in state action. The lead¬ 
ing case on this latter point is Rendell-Baker v. Kohn, 65 in which a pri¬ 
vate school could not be sued for discharging teachers who exercised 
their First Amendment right to free speech. Although the private school 
received virtually ninety percent of its funding from the state and nearly 
all its students were referred by public schools, the United States Su¬ 
preme Court rejected the notion that there was sufficient state action 
to create a basis for claiming retaliatory discharge under the First 
Amendment. The court reasoned that no state regulations pertained 
to the discharge of employees, nor was the school's fiscal relationship 
with the state any different than that of a private contractor perform¬ 
ing services for the government. 

Private institutions may be subject to a range of federal and state 
statutory and administrative regulations depending on their partici¬ 
pation in federal and state subsidy programs. For example, institutions 
receiving federal financial assistance may be required to comply with 
regulations related to federal antidiscrimination statutes. In addition, 
a wide range of common law standards, slowly emerging in the area 
of employment rights, may ultimately compel private institutions to 
adopt employment policies and practices that harmonize with public 
institutions governed by constitutional mandates. 66 

OVERBREADTH OR VAGUENESS 

In the development and implementation of adequate cause stan¬ 
dards for public institutions of higher education, definitions of what 
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constitutes "adequate cause" should be elaborated with sufficient par¬ 
ticularity to enable reasonable persons to agree on commonly held no¬ 
tions of proscribed conduct within the profession. As one authority 
has noted, these definitions "should be sufficiently clear to guide the 
decision-makers who will apply them and to forewarn the faculty mem¬ 
bers who will be subject to them." 67 It is equally important that the 
adequate cause standards relate to professional fitness, as institutions 
may be required to bear the burden of persuading judges that a fac¬ 
ulty or staff member's conduct has a detrimental effect on institutional 
efficiency or effectiveness. 

A faculty and staff handbook or other provision citing an ade¬ 
quate cause standard for dismissal may be regarded as void if it fails 
to clarify the meaning which is to be attached to the applicable stan¬ 
dard of adequate cause. 68 Under standards advocated by the AAUP, 
"adequate cause" for dismissal must be related to a faculty member's 
fitness "in his professional capacity as a teacher or researcher." 60 Further, 
the AAUP suggests that adequate cause be restricted to "demonstrated 
incompetence or dishonesty in teaching or research, substantial and 
manifest neglect of duty, or personal conduct which substantially im¬ 
pairs the individual's fulfillment of his institutional responsibilities." 70 
While a faculty and staff handbook might recognize dismissal for "ad¬ 
equate cause" a challenge that the provision was overbroad and thus 
violated First Amendment free speech and association or was so vague 
as to violate due process under the Fourteenth Amendment might be 
sustained if institutional officials failed to elaborate the bases for ad¬ 
equate cause as it related to professional fitness. 71 

Courts recognize that some discretion must be afforded to the in¬ 
stitution in determining whether an adverse employment decision is 
warranted. While it may be desirable to state the terms and conditions 
of every appointment with precision before the institution and the in¬ 
dividual consummate the contract, stress on overly detailed written 
criteria and unnecessarily literal interpretation of those criteria cannot 
be permitted to eliminate consideration of relevant, but subjective fac¬ 
tors in adverse employment decisions. The AAUP standards are sub¬ 
stantially subjective, containing terms such as demonstrated incompetence, 
substantial and manifest neglect of duty, and substantially impairs. A fac¬ 
ulty member's competence in research, teaching, and service may ex¬ 
tend to a range of unsatisfactory behavior, including evidence that 
the faculty member's inability to work with others impaired his in¬ 
structional effectiveness. 72 

For example, in San Filippo v. Bongiovanni, 73 a professor dismissed 
for "failure to maintain standards of sound scholarship and compe¬ 
tent teaching" was unsuccessful in claiming that such a standard was 
void for vagueness. The university hearing panel had found that the 
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professor had abused and exploited Chinese scholars working with 
him on a research project. The professor's vagueness claim was rejected 
by the appellate court on the basis that a reasonable person would 
recognize that the professor's alleged conduct would have made him 
vulnerable to dismissal under the standard. The court reasoned that 
"[i]t is not unfair ... for a tenured professor to be expected to behave 
decently towards students and co-workers, to comply with a superior's 
directive, and to be truthful and forthcoming in dealing with payroll, 
federal research funds or applications for academic positions. Such 
behavior is required for the purpose of maintaining sound scholarship 
and competent teaching." 74 

In Keyishian v. Board of Regents, 75 the United States Supreme Court 
considered a challenge by faculty dismissed for refusing to sign a cer¬ 
tificate stating they were not and had never been Communists. The 
certificates were incorporated as a condition of employment in a re¬ 
cently merged state university. In concluding that the dismissals vi¬ 
olated First Amendment rights to freedom of association, the Court 
found the certificate requirement overbroad. Since membership alone 
would not be enough to establish an intent to further unlawful aims, 
the Court held the exclusion from employment was impermissible. 76 
Further, the uncertainty about what is proscribed by the law would 
stifle dialogue and, in reference to the linkage between academic free¬ 
dom and First Amendment rights, "cast a pall of orthodoxy over the 
classroom .. Z' 77 

In Cohen v. San Bernardio Valley College, 78 a federal appeals court 
addressed a professor's challenge to discipline imposed as a result of 
a finding that the professor had engaged in sexual harassment. The 
professor's use of sexually explicit examples in a class on remedial 
writing as well as his writing requirement that students write a paper 
defining pornography, was regarded by the institution as a violation 
of the college's sexual harassment policy. Although a federal district 
court had dismissed the professor's challenge, an appeal court found 
merit in his contention that the policy under which he was disciplined 
was so vague and overbroad as to violate due process and free speech. 

The faculty member objected to that portion of the sexual harass¬ 
ment policy which prohibited conduct that "has the purpose or effect 
of unreasonably interfering with an individual's academic perform¬ 
ance or creating an intimidating, hostile, or offensive learning envi¬ 
ronment." While the court was unwilling to determine the scope of 
First Amendment protection for a professor's classroom speech, it did 
rule that the policy did not adequately warn of what speech or con¬ 
duct would violate the policy. In particular, the court was troubled 
that the professor was never warned that his long-standing teaching 
style violated college policy. While not striking down sexual harass- 
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merit policies/ the court did find that a vague policy which fails to 
give fair warning of prohibited conduct would be so subjective in en¬ 
forcement as to discourage the lawful exercise of free speech. 

In Adamian v. Jacobsen, 79 a professor challenged the university code 
provision requiring faculty "to exercise appropriate restraint [and] show 
respect for the opinions of others." On review of a decision to dismiss 
the employee for his alleged role in leading a disruptive demonstra¬ 
tion on the campus, a federal appeals court remanded the case for a 
determination of how the university interpreted and applied the code 
provisions. In the appellate court's view, only a narrow interpretation 
and application of the code provision would avoid a holding that the 
code was void as overbroad. In essence, the federal appeals court in¬ 
sisted the lower court assess whether the code as interpreted and ap¬ 
plied was sufficiently specific to preclude dismissal for an unpopular 
yet constitutionally protected exercise of free speech. 

On remand, a federal district court upheld the dismissal because 
the university governing board had interpreted the university code 
provision in a manner consistent with that given the provision by the 
AAUP. In affirming that holding, the Ninth Circuit found no violation 
of free speech and association under the First Amendment. 80 The AAUP 
interpretation asserted that the provision was not directed at the sub¬ 
stance of a teacher's remarks and could only be invoked when the re¬ 
marks raised grave doubts concerning a teacher's fitness for his position. 
The appeals court concluded the AAUP had so narrowed the language 
of the section that any substantive overbreadth had been eliminated. 
Since the regents in interpreting this same section agreed with the AAUP 
construction, the section was not unconstitutionally overbroad. The 
appellate court agreed with the trial court's findings and conclusions 
that the professor's activities were beyond the mere advocacy of ideas 
and counseled a course of action, which interfered with the regular 
operation of the school, outside the protection of the First Amendment. 81 

Public institutions have successfully overcome a vagueness chal¬ 
lenge to "adequate cause" standards by adopting the AAUP "State¬ 
ment on Professional Ethics" and incorporating the statement in the 
faculty handbook. In one case, a faculty member, alleged to have made 
sexual advances toward male students, was dismissed under an eth¬ 
ics provision which prohibited exploitation of students and required 
professors to respect students and adhere to a proper role as a coun¬ 
selor. In rejecting the professor's claim that the dismissal violated due 
process because the provision was unconstitutionally vague, a federal 
appeals court determined that an institution need not specify every 
type of impermissible conduct as long as interpretation of what is un¬ 
acceptable conduct is consistent with reasonable professional standards 
and capable of being understood by the faculty member. 82 


Introduction 


15 




SUMMARY 

Defining standards of adequate cause to which faculty and staff 
may be held accountable is the prerogative of an institution of higher 
education. The institution may provide for dismissal on the basis of 
affirmative misconduct and on the basis that the employee has failed 
to meet a specified norm of productivity or performance. However, 
ambiguity in the standards for adequate cause, as those standards are 
applied in specific cases, may compel judicial intervention to insure 
fundamental fairness, reasonableness and procedural compliance with 
the terms and conditions of the employment contract. 

Despite judicial deference to administrative decision-making in 
cases of dismissal for cause, an adverse employment decision may com¬ 
pel judicial scrutiny where valued property rights, such as tenure, or 
faculty prerogatives, such as academic freedom, are at issue. In this 
context, public institutions are particularly vulnerable to suit because 
these institutions are constrained by federal constitutional law. How¬ 
ever, even the ostensibly private college or university may be liable 
for a denial of constitutional rights if it can be established that the 
institution is engaged in state action. Both public and private institu¬ 
tions are governed by state and federal regulatory standards that ap¬ 
ply to the employment relationship, and it may be that the traditional 
distinctions between the legal responsibilities of these institutions have 
blurred. 

The development and implementation of adequate cause standards 
is critical to both public and private institutions. Private institutions 
are legally vulnerable when ambiguities or misstatements in the con¬ 
tract of employment can be utilized by an aggrieved employee. Public 
institutions may be accused of invoking standards which are void due 
to First Amendment "over-breadth" or Fourteenth Amendment "vague¬ 
ness" challenges. 

Judicial opinion in cases involving adverse employment decisions 
can be surveyed for the purpose of extrapolating legal principles ap¬ 
plicable to college and university administration. While these opinions 
do not offer a concise guide to best professional practice, the case law 
does offer illustrative examples that can inform employment decision¬ 
making involving faculty and staff. In the analysis that follows, case 
law provides the primary basis for generalizations about the legal as¬ 
pects of employee dismissal and retention in colleges and universities. 

1. Chung v. Park, 514 F. 2d 382 (3rd Cir. 1975). 

2. Shaw v. Board of Trustees of Frederick Community College, 549 F. 2d 929 (4th Cir. 
1976). 

3. State ex rel. Richardson v. Board of Regents, 269 P. 2d 265 (Nev. 1954). 

4. Koch v. Board of Trustees of Univ. of Illinois, 187 N.E. 2d 340 (Ill. App. 1963), cert, 
denied, 375 U.S. 989 (1964). 

5. Lawton-Bronson Community School Dist. v. Davies, 489 N.W.2d 19 (Iowa 1992). 


16 


Faculty /Staff Nonreneival and Dismissal for Cause ... 


6. Phillips v. State Bd. of Regents, 863 S.W.2d 45 (Term. 1993). 

7. AAUP Policy Documents and Reports, 21-30 (AAUP, 1990). 

8. Chung v. Park, 514 F. 2d 382, 387 (3rd Cir. 1975). 

9. See Ferguson v. Thomas, 430 F. 2d 852 (5th Cir. 1970). 

10. See Poterma v. Ping, 462 F. Supp. 328 (S.D. Ohio 1978) (impartial hearing is required 
in faculty termination) and Signal v. North Idaho College, 538 F. 2d 243 (9tn Cir. 
1976) (termination must be supported by rational basis and made in good faith). 

11. A comprehensive review of the interaction between legal accountability and aca¬ 
demic policy or prerogative is offered in Olswang ana Lee, Faculty Freedoms and 
Institutional Accountability: Interactions and Conflicts (1984). 

12. See Arneson v. Board of Trustees, 569 N.E.2d 252 (Ill. App. 1991) (faculty handbook 
regarded as part of the contract of employment) and Brady v. Board of Trustees 
of Nebraska State Colleges, 242 N.W.2d 616 (Neb. 1976) (employment contract in¬ 
corporated by reference the institution's bylaws and faculty handbook). 

13. See McKee, "Tenure by Default: the Non-Formal Acquisition of Academic Tenure," 
7 J. of C. and Univ. L. 31-56 (1980). 

14. Orzerol v. Howard Univ., 545 A.2d 638 (D.C. App. 1988). 

15. Tuomala v. Regent Univ., 477 S.E.2d 501 (Va. 1996) See also Yates v. Board of Re¬ 
gents of Lamar Univ., 654 F. Supp. 979 (E.D. Tex. 1987) in which the absence of 
a written contract led the court to rely on oral representations by authorized agents 
of the institution. 

16. Marwil v. Baker, 499 F. Supp. 560 (E.D. Mich. 1980). But see, Bennett v. Wells Col¬ 
lege, 641 N.Y.S.2d 929 (App. Div. 1996) in which a private college was held to have 
breached the contract of employment in its failure to comply with the faculty 
handbook's express procedures for the evaluation of a tenure candidate. 

17. See Mawdsley and Permuth, "Faculty Dismissal: Comparison of Public and Private 
Higher Education," School Law Update 138-160 (Jones and Semler, eds., 1985). 

18. Piper v. Board of Trustees, 426 N.E. 2d 262 (Ill. App. 1979). But see Sargent v. Il¬ 
linois Institute of Technology, 397 N.E. 2d 443 (Ill. App. 1979). 

19. Lewis v. Loyola Univ. of Chicago, 500 N.E.2d 47 (Ill. App. 1986). 

20. Lewy v. University of Cincinnati, 616 N.E.2d 1132 (Ohio App. 1992). 

21. Geddes v. Northwest Nimmouri State Univ., 49 F.3d 426 (8th Cir. 1995). 

22.404 A. 2d 480 (R.I. 1979). 

23. Id. See also, Gottlied v. Tulane Univ. of Louisiana, 529 So. 2d 128 (La. App. 1988) 
in which the "apparent authority" of a university administrator to grant tenure 
did not create a right to tenure in light of the specific and limiting terms of the 
employment contract agreed to by the professor and the procedures for award of 
tenure stipulated in the faculty handbook. 

24. See Olswang, "Planning the Unthinkable: Issues in Institutional Reorganization and 
Faculty Reductions, 9 /. of C. and Univ. L. 431-449 (1983). 

25. Van Alstyne, "Tenure: A Summary, Explanation and 'Defense,'" in ASHE Reader 
on Faculty and Faculty Issues in Colleges and Universities 146-150,147 (Finkelstein, 
ed., 1985). 

26.408 U.S. 593 (1972). 

27. Marriot v. Cole, 964 A.2d 123 (Md. App. 1997); Omlor v. Cleveland State Univ., 
543 N.E.2d 1238 (Ohio 1989); Hill v. Talladega College, 502 So. 2d 735 (Ala. 1987); 
and Lovelace v. Southeastern Massachusetts Univ., 793 F.2d 419 (1st Cir. 1986). 

28. Staheli v. University of Mississippi, 854 F.2d 121, 125 (5th Cir. 1988). 

29. Dugan v. Stockton State College, 586 A.2d 322 (N.J. App. 1991). 

30. Vanelli v. Reynolds School Dist., 667 F.2d 773 (9th Cir. 1982). See also, Savannah 
College of Art and Design v. Nulph, 460 S.E.2d 792 (Ga. 1995) in which a private 
college was held to have breached its contract with a term contract teacher when 
it terminated the teacher prior to the end of the specified contract period without 
notice of charges and a hearing, procedures specified in the college's employee man¬ 
ual. 

31. Board of Regents v. Roth, 408 U.S. 564 (1972). 

32. Calhoun v. Gaines, 892 F.3d 1470 (10th Cir. 1992). 
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33. Greene v. Howard Univ., 412 F.2d 1128 (D.C. Cir. 1969). See also Zuelsdorf v. Uni¬ 
versity of Alaska, Fairbanks, 794 P.2d 932 (Alaska 1990) for a case in which the 
university's personnel regulations were a part of the contract of employment, and 
failure to give timely notice of nonrenewal breached the probationary employee's 
contractual rights. 

34. Fun v, Virginia Military Institute, 427 S.E.2d 181 (Va. 1993). 

35. Bunger v. University of Oklahoma Bd. of Regents, 95 F.3d 987 (10th Cir. 1996); Col¬ 
burn v. Trustees of Indiana Univ., 973 F.2d 581 (7th Cir. 1992 and De Simone v. 
Skidmore College, 553 N.Y.S.2d 240 (App. Div. 1990). 

36. Totman v. Eastern Idaho Technical College, 931 P,2d 1232 (Idaho App. 1997). See 
also Jacobs v. Mundelein College, 628 N.E.2d 201 (Ill. App. 1993) in which a non- 
tenured professor could claim no due process right to evaluation procedures on 
the basis of a statement about faculty qualifications in the faculty handbook. 

37. Machunze v. Chemeketa Community College, 810 P.2d 406 (or. App. 1991). 

38. Stebbins v. Weaver, 537 F.2d 939 (7th Cir. 1976); Rosen v. Vassar College, 525 N.Y.S.2d 
399 (App. Div. 1988); and Varma v. Bloustein, 721 F. Supp. 66 (D.N.J. 1988). 

39. 408 U.S. at 602 n. 7. 

40. McCarthy v. Board of Trustees of Erie Community College, 914 F. Supp. 937 
(W.D.N.Y. 1996); Dunfey v. Roger Williams Univ., 824 F. Supp. 18 (D. Mass. 1993); 
and Rutherford v. Presbyterian Univ. Hospital, 612 A.2d 500 (Pa. Super. 1992). 

41. Wallace v. Board of Regents of the Univ. System of Georgia, 967 F. Supp. 1287 (S. 
D. Ga. 1997). 

42. McCarthy v. Board of Trustees of Erie Community College, 914 F. Supp. 937 
(W.D.N.Y. 1996). 

43. Rossi v. Pennsylvania State Univ., 489 A. 2d 828 (Pa. Sup. 1985). 

44. Sides v. Duke Hospital, 328 So. 2d 818 (N.C. App. 1985). 

45. Luethans v. Washington Univ., 838 S.W.2d 117 (Mo. App. 1992) See also Shea v. 
Emmanuel College, 682 N.E.2d 1348 (Mass. 1997) in which the state court recog¬ 
nized that a private college employee would be protected from termination for re¬ 
porting the criminal misconduct of a supervisor to college administrators. 

46. See Dunfey v. Roger Williams Univ., 824 F. Supp. 18 (D. Mass. 1993) in which ter¬ 
mination of a university administrator was not governed by a covenant of "good 
faith and fair dealing," and Rutherford v. Presbyterian Univ. Hospital, 612 A.2d 
500 (Pa. Super. 1992) in which the employee's reliance on the general terms of an 
employee handbook did not create a property entitlement to due process. 

47. Starishevsky v. Hofstra Univ., N.Y.S.2d 794 (Sup. 1994) (sexual harassment and 
unethical conduct). 

48. As quoted in Academic Freedom and Tenure 33-36, 35 (Joughlin, ed., 1969). 

49. 354 U.S. 234 (1957). 

50. Id. at 250 (emphasis added). 

51. See Keen v. Penson, 970 F.2d 252, 257 (7th Cir. 1992) and Piarowski v. Illinois Com¬ 
munity College Dist., 759 F.2d 625 (7th Cir. 1985) cert, denied, 474 U.S. 1007 (1985). 

52. See, e.g., Mertz, "The Burden of Proof and Academic Freedom: Protection for In¬ 
stitution or Individual?" 82 Nw. U.L. Rev. 492 (1988). 

53. Hetrick v. Martin, 480 F.2d 705 (6th Cir.1973, cert, denied, 414 U.S. 1075 (1973). 

54. Parate v. Isibor, 868 F.2d 821 (6th Cir. 1989). 

55.970 F.3d 252 (7th Cir. 1992). 

56. Powell v. Gallentine, 992 F.2d 1088 (10th Cir. 1993). 

57. Levin v. Harleston, 966 F.2d 85 (2nd Cir. 1992). 

58. Greminer v. Seaborne, 584 F.2d 275 (8th Cir. 1978). 

59. Clark v. Holmes, 474 F.2d 928, 931 (7th Cir. 1972), cert, denied, 411 U.S. 928 (1973). 

60. Sweezy v. New Hampshire, 354 U.S. at 250 (1957). 

61. Jawa v. Fayetteville State Univ., 426 F. Supp. 218 (E.D. N.C. 1976). 

62. In re Dinnan, 661 F.2d 426 (5th Cir. 1981), cert, denied, 457 U.S. 1106 (1982). In Uni¬ 
versity of Pennsylvania v. E.E.O.C., 493 U.S. 182 (1990) the United States Supreme 
Court rejected a university's claim that an academic freedom privilege prohibited 
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disclosure of peer review materials relevant to charges of sexual discrimination 
in the tenure process. 

63. See Mawdsley, R., "Comparison of Employment Issues in Public and Private Higher 
Education Institutions,'" 65 Ed. Law Rep. 669 (1991). 

64. See E.E.O.C v. Catholic Univ., 83 F.3d 455 (D.C. Cir. 1996) in which a faculty mem¬ 
ber, twice denied tenure in the Department of Canon Law, was unsuccessful in 
challenging the decision on the basis of sex discrimination; Patterson v. Southwest¬ 
ern Baptist Theological Seminary, 85 S.W.2d 602 (Tex. App. 1993) in which a fac¬ 
ulty member dismissed for failure to conform to the institution's religious code, 
was unsuccessful in challenging the decision when the state court refused to rule 
on what it considered the institution's religious criteria; and Alicea v. New Bruns¬ 
wick Theological Seminary, 128 N.J. 303 (1992) in which a state court refused to 
rule on an employee's grievance because of reluctance to intervene in a matter of 
religious governance, 

65.457 U.S. 830 (1982). 

66. See Histoles, "Faculty and Staff Dismissals: Developing Contract and Tort Theo¬ 
ries," 10 /. of C. and Univ. L. 479-494 (1983-84). 

67. Kaplan and Lee, The Law of Higher Education 278 (3rd ed. 1995). 

68. See Tuma v. Board of Nursing, 593 P.2d 711 (Idaho 1979) (suspension for "unpro¬ 
fessional conduct" invalid) and Davis v. Williams, 598 F.2d 916 (5th Cir. 1979) (reg¬ 
ulation prohibiting "conduct prejudicial to good order" invalid). 

69. Recommended Institutional Regulations on Academic Freedom and Tenure, 62 AAUP 
Bulletin 184 (1976). 

70. Id. 

71. But see Korf v. Ball State University, 726 F.2d 1222 (7th Cir. 1984); in which a federal 
court concluded that a faculty panel was properly qualified to interpret institutional 
and AAUP standards in a case in which a faculty member was dismissed for mak¬ 
ing sexual advances and exploiting students and Garrett v. Matthews, 625 F.2d 
658 (5th Cir. 1980) in which a tenured professor's claim that the standard of "a- 
dequate cause" was unconstitutionally vague was dismissed by the federal court 
of appeals. See also Ohio Dominican College v. Krone, 560 N.E.2d 1340 (Ohio App. 
1990), in which the state court refused to address the question of vagueness in the 
institution's standard of dismissal for "grave cause," but did find for the faculty 
member on her claim of wrongful discharge. 

72. Breshick v. Manhattanville College, 864 F. Supp. 327 (S.D.N.Y. 1994). 

73.961 F.2d 1125 (3rd Cir. 1992). 

74. Id. at 1137. 

75.385 U.S. 589 (1967). 

76. Id. at 601, 

77. Id. 603. 

78. 92 F.3d 968 (9th Cir. 1996). 

79.523 F.2d 929 (9th Cir. 1975). 

80. Adamian v. Lombardi, 608 F.2d 1224 (9th Cir. 1979). 

81. Id. 

82. Korf v. Ball State Univ., 726 F.2d 1222 (7th Cir. 1984). See Arnett v. Kennedy, 416 
U.S. 134 (1974) in which the United States Supreme Court sustained a provision 
authorizing dismissal of a federal employee for "such cause as will promote the 
efficiency of the service" at 158. 
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47. Korf v. Ball State Univ., 726 F.2d 1222 (7th Cir. 1984). See Arnett v. Kennedy, 416 
U.S. 134 (1974) in which the United States Supreme Court sustained a provision 
authorizing dismissal of a federal employee for "such cause as will promote the 
efficiency of the service" at 158. 
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Chapter II 


Adequate Cause 


Tenure or term contract provisions typically specify or incorpor¬ 
ate by reference a number of grounds for termination. When an em¬ 
ployment contract is involved, as in the case of tenured faculty or a 
staff member dismissed prior to the end of the contract term, these 
grounds constitute a basis for establishing the employee's breach of 
the contractual obligation. If the institution can present evidence to 
support adequate or good cause for dismissal, then the institution may 
alter the employment contract by dismissal of the employee, repri¬ 
mand, suspension, or other adverse employment decision. 

Among the substantive grounds most often mentioned as consti¬ 
tuting adequate cause are "incompetency," "neglect of duty," "insu¬ 
bordination," "immorality," "incapacity" or "unprofessional conduct ." 1 
Provided that these grounds are identified in institutional policies gov¬ 
erning the contract of employment, the institution's governing body 
may undertake adverse employment decisions based on these grounds. 

In addition to dismissal, adverse employment decisions may in¬ 
clude a range of actions, including reprimand, suspension with or with¬ 
out pay, or demotion. Unless the employee's misconduct is so egregious 
or extreme that a single instance would justify adequate cause for dis¬ 
missal, this range of adverse employment decisions permits a system 
of progressive discipline. Under such a system, an employee could 
be given notice of misconduct and be subject to reprimand. If the be¬ 
havior continued, an escalation of penalties, to include suspension or 
demotion, could be implemented, culminating in dismissal. 

Absence of a specific definition of adequate cause or lack of evi¬ 
dence to support adequate cause has led courts to consider challenges 
to adverse employment decisions on a case-by-case basis. Imprecise 
definitions compel courts to make determinations based on elusive 
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standards. As a consequence, notions of what constitutes adequate 
cause are governed largely by a piecemeal examination of case law 
extrapolating evidentiary standards and operational definitions on a 
case-by-case, state-by-state, institution-by-institution basis. 

In assessing substantive grounds for dismissal and determining 
whether the institution has established adequate cause, courts are prin¬ 
cipally concerned with the effect on the employee's ability to perform 
duties and the institution's capacity to provide educational services. 
In many instances the court will consider whether the employee's con¬ 
duct has a cognizable detrimental effect on the performance of assigned 
duties. Whether the basis for dismissal focuses on some affirmative 
action by the employee or on the employee's failure to meet a req¬ 
uisite standard of professional fitness, dismissal is proper when the 
conduct makes the employee less effective in his or her job than is 
necessary for the institution to maintain its educational standards or 
operate efficiently and effectively. 

The detrimental effect test provides a framework through which 
substantive grounds for dismissal of faculty and staff can be under¬ 
stood and applied. In assessing adequate cause for dismissal, the test 
focuses on the consequence of employee conduct as that conduct in¬ 
fluences the institution's overall ability to realize its educational mis¬ 
sion. In the case analyses that follow, the utility of the detrimental 
effect test will be illustrated in its application to faculty or staff dis¬ 
missal for cause at colleges and universities. In some instances, anal¬ 
ogous cases from public school settings will be utilized to augment 
and elaborate the applicable legal standards. 

INCOMPETENCY 

Increasingly, faculty competency has come to be associated with 
effective classroom teaching, knowledge of subject matter, skill in the 
conduct of research, and cooperative working relationships with col¬ 
leagues. When dismissal for incompetence is implicated, the detri¬ 
mental effect test would be based upon a pattern of behavior, and the 
institution must provide the necessary documentation to support a 
relationship between that behavior and job-related conduct. An im¬ 
portant dimension of documentation is observation and evaluation 
of performance, an activity that is increasingly mandated by require¬ 
ments for accountability in both public and private institutions of higher 
education. 

Incompetence involves job-related performance falling below an 
acceptable standard, and typically includes a remedial opportunity 
to correct deficiencies if those deficiencies do not pose a significant 
and immediate risk of harm to students or colleagues. Although "in¬ 
competence" is sufficiently broad to encompass many of the recog¬ 
nized good cause bases for dismissal, when viewed in the context of 
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assessing effective performance, issues of competency are unrelated 
to an institution's progressive plan for corrective discipline. When com¬ 
petence is at issue, progressive discipline is replaced by the identifi¬ 
cation of performance deficiencies, assistance to correct deficiencies, 
timely opportunity for remediation, and assessment of whether per¬ 
formance has improved. 

A functional standard for employee dismissal in incompetency 
cases, one which will withstand judicial scrutiny under a detrimental 
effect test, requires three steps. First, the institution must identify in 
advance the knowledge, skills, or competencies it requires. Second, 
the institution must develop evaluative mechanisms for identifying 
incompetence through documentation of deficiencies. Third, faculty 
and staff must be adequately informed of the standards they must 
meet and provided with a reasonable opportunity to correct deficienc¬ 
ies once identified. 

This three-step process will ensure compliance with the standard 
most frequently expressed in the case law—that the conduct that oc¬ 
casioned the dismissal evince an inability to perform the duties assigned 
and an incapability to function effectively in the role prescribed by 
the institution. The governing board need not continue an employee 
whose methods are ineffective or whose attitude is improper if his 
or her retention will directly harm students or otherwise impair the 
institution's pursuit of its educational mission. 

Chung v, Park 2 is an often cited legal precedent which emphasizes 
the discretion of college authorities in making termination decisions 
and elaborates the importance of balancing institutional versus indi¬ 
vidual employee interests in the case of termination. Professor Chung 
was notified he would be terminated while in his fifth year of teach¬ 
ing at Mansfield State College. The college administration advised 
Chung that his intransigence in dealing with superiors and unfavor¬ 
able evaluations by students and faculty had led to the decision. Chung 
had been given previous notice of specific deficiencies, but there was 
no evidence he had attempted to improve his performance. 

Following the termination notice, Chung sought and received a 
termination hearing at which a local attorney and two professors teach¬ 
ing at other colleges heard his claim that his termination was unre¬ 
asonable, arbitrary and capricious. The hearing panel permitted Chung 
to be represented by counsel, to cross-examine adverse witnesses, 
present evidence, and obtain a transcript of the proceedings. Chung 
argued that he was denied procedural due process when he was given 
notice of termination without being afforded a hearing before the de¬ 
cision to terminate. 
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In concluding that the determination of professional competency 
is a matter within the discretion of a college administration, the Third 
Circuit Court of Appeals reviewed Chung's claim and found for the 
college . 3 The hearing Chung received was provided after the decision 
to terminate, but it was still a pretermination hearing since Chung 
continued to receive job benefits as a faculty member. The court ba¬ 
lanced the professor's interest in avoiding an unreasonable termina¬ 
tion against the college's interest in insuring an efficient process for 
terminating incompetent faculty and ruled in favor of the institution, 
noting, in particular, that the record of Chung's unsatisfactory job per¬ 
formance supported the decision to terminate . 4 

Incompetency dismissals are subject to heightened judicial scru¬ 
tiny largely because institutions frequently lack defensible data on which 
to base evaluations of performance. Employees typically challenge these 
dismissals, asserting insufficient evidence for the adverse employment 
decision. Judicial use of the detrimental effect test in incompetency 
cases has emphasized the appraisal of employee performance which 
can be said to have a bearing on the student's opportunity to learn 
or the employee's ability to perform institutional responsibilities . 5 While 
a faculty member's performance may relate to matters other than teach¬ 
ing, reasons successfully put forth in court reviewed determinations 
of teacher incompetency include lack of knowledge of subject matter , 6 
lack of proper organization of classroom time , 7 and inadequate devel¬ 
opment of lesson plans . 8 In addition, a teacher's failure to adapt in¬ 
structional procedures 9 or coordinate teaching with that of colleagues 10 
have been accepted as reasons for dismissal based on incompetence. 

A faculty member's effect on students is an important index in 
assessing detrimental effect. Dismissals have been upheld for unre¬ 
asonably harsh or arbitrary treatment of students , 11 including the use 
of unprovoked, unwarranted and highly improper forms of punish¬ 
ment or implementation of a philosophy of grading inconsistent with 
stated guidelines for evaluating and grading student progress . 12 In Jawa 
v. Fayetteville State University , 13 a tenured professor was dismissed on- 
charges of lack of class preparation, poor teaching, and poor relations 
with students. In response to a challenge to dismissal brought on civil 
rights grounds, a federal district court concluded the university had 
established sufficient evidence of incompetence to justify dismissal . 14 

Similarly, a staff or faculty member's interactions with co-workers 
can be evaluated in assessing detrimental effect. A Pennsylvania school 
psychologist, with duties that included diagnostic evaluation of spe¬ 
cial education students for purposes of placement and consultation 
with parents and school personnel on recommendations for placement, 
was properly dismissed for incompetence after notice and a hearing. 
Although periodic evaluations had not been undertaken, the record 
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disclosed that during the last year of her employment the psycholo¬ 
gist was unable to induce any of her co-workers to co-sign her reports 
because they lacked meaningful content and quality. The psycholo¬ 
gist, in testing for special education placement, failed to make appro¬ 
priate placement decisions. Testimony by peers and the supervisor 
provided details of instances in which it become apparent the psycho¬ 
logist was indifferent to these problems when they were brought to 
her attention. The supervisor's testimony elaborated unrebutted instan¬ 
ces of inadequate reports, improper testing procedures, ill-considered 
placement recommendations, and noncontribution in conference . 15 

Evaluation processes that consistently clarify how the employee 
is to perform are crucial in effecting an adverse employment decision. 
In a case involving the competence of a faculty member in Indiana, 
the reviewing court noted that the institution provided formal and 
informal notification to the professor of specific deficiencies in his per¬ 
formance over a four-year period. In addition, the professor was given 
a letter of censure, salary increases were withheld and his pay was 
reduced for failure to remedy the specified deficiencies. Letters, mem¬ 
oranda, and oral warnings to the professor described how his perform¬ 
ance was deficient, using language similar to that later used in the 
formal charges against him. 

These documentation efforts were persuasive in convincing the 
court that the professor had adequate notice of the standard of per¬ 
formance required. The state appeals court affirmed summary judg¬ 
ment for the institution, sustaining dismissal for incompetence and 
neglect of duty . 16 

Evaluation systems designed to assess competency must yield a 
documentary record which confirms the fairness and reasonableness 
of the evaluation process, complies with legal mandates, and meets 
the test of substantial evidence. Unsubstantiated claims of inadequate 
performance, conflicting appraisals of performance, or lack of uniform 
standards in the evaluation process may contribute to the view that 
there is insufficient evidence to support an adverse employment de¬ 
cision. 

Competent and substantial evidence, which may include classroom 
observations, student complaints, testimony of colleagues, anecdotal 
memoranda or a combination of sources must sustain the procedural 
integrity of the process and justify an adverse employment decision. 
For example, in a case involving a community college instructor, low 
student evaluations, testimony concerning student complaints, low 
student enrollments in the instructor's classes, and repeated offorts 
by administrators to improve the instructor's performance supported 
"good and sufficient" reasons warranting dismissal . 17 

By relying on evaluation criteria that are validity related to the 
requirements of the position, observable and properly assessed, the 
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institution can meet the evidentiary test for relevance. Evaluation cri¬ 
teria should be sufficiently specific to fulfill the dual requirement of 
enabling the employee to guide his or her conduct and providing a 
standard by which the employee's conduct can be evaluated. Eval¬ 
uation forms should focus on a select number of observable behaviors 
which are clearly relevant to the specified criteria. Employees should 
have advance notice of criteria, preferably through pre-evaluation con¬ 
ferencing, before actual evaluations or observations are initiated. 

Among the factors that contribute to a presumption of fair and 
reasonable evaluation process, reliance upon multiple reports by dif¬ 
ferent evaluators have also been recognized as reducing bias and sub¬ 
stantiating unsatisfactory performance when reports are corroborative. 
A tenured associate librarian was properly dismissed for "just cause" 
based on evidence of lack of job skills. The cumulative record of the 
employee's problems with three different supervisors confirmed in¬ 
stances of complaints about his failure to complete assigned tasks, un¬ 
cooperative attitude with supervisors, and lack of skills, particularly 
computer literacy skills, necessary to perform his job. 

The state supreme court found that the collective bargaining agree¬ 
ment governing the institution's relationship with its employees stip¬ 
ulated that "just cause " for dismissal included incompetency and 
flagrant neglect of duty. In the instant case, the employee had been 
given notice of performance deficiencies and an opportunity for re¬ 
mediation, but in a two month period of remediation there was no 
evidence he had made an effort to comply. Despite a strongly worded 
dissent that emphasized the employee was given a notice of dismissal 
prior to completing the time period for the remedial plan, the court 
ruled that the cumulative evidence in the record sustained the dis¬ 
missal decision . 18 

Multiple evaluations based on classroom observations, ratings, 
and anecdotal records of performance, contribute to the cummulative 
evidence necessary to justify an adverse employment decision for in¬ 
effective teaching. In a representative case, a tenured physical educa¬ 
tion teacher was given "job targets" specifically addressing inappro¬ 
priate comments to students and lack of flexibility in teaching tech¬ 
niques. An outside evaluator was called in to observe, evaluate and 
assist the teacher in a plan of remediation, and this evaluator noted 
problems involving refusal to cooperate in meeting the job-targets and 
inflexibility in teaching style. Despite conferences, memoranda, and 
a warning letter from the supervisor, no improvement was noted within 
two years of the initial evaluation, and the teacher was dismissed af¬ 
ter a hearing. In rejecting a challenge to the dismissal, a state appeals 
court found that the decision to dismiss was justified by the record 
of multiple evaluations and the corroborating testimony offered in the 
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hearing. The court noted that the teacher had been given job-targets 
specifically addressing deficiencies and a fair and reasonable periodic 
assessment of performance . 19 

Observations and evaluations should provide a documentary 
record which meets the standard of substantial evidence . 20 Anecdotal 
records and formal reports of complaints contribute to the overall ev¬ 
identiary weight to be accorded unsatisfactory performance evalua¬ 
tions . 21 

In a case from Texas, a tenured teacher who was dismissed for 
incompetence in the performance of duties challenged the board's use 
of videotape composites of her classroom teaching. The district's as¬ 
sessment team used classroom observations and videotapes to record 
teacher performance in order to assist the teacher in following the ob¬ 
servations and criticisms of classroom performance. Both written eval¬ 
uations and videotapes revealed problems in teaching performance. 
These deficiencies were not corrected, the teacher's performance did 
not improve in the second year of evaluation, and a recommendation 
for dismissal led to a dismissal hearing. 

A state appeals court affirmed the board's decision to dismiss and 
held that the teacher's procedural and substantive rights were not vi¬ 
olated by the boards's use of the composite videotape in the dismissal 
hearing. The teacher had previously reviewed the tapes with mem¬ 
bers of the assessment team after each evaluation, thus she had ad¬ 
equate notice of the contents of the tapes. Further, the board relied 
on a cumulative record of testimony from the teacher's supervisors, 
written evaluations based on classroom observations, and the class¬ 
room videotape in making a decision that the court concluded met 
the standards for substantial evidence. Although the teacher had ob¬ 
jected to videotaping her classroom performance from the beginning 
of the assessment process, the court emphasized that the teacher did 
not have an expected zone of privacy in the classroom that would 
amount to a privacy right . 22 

An opportunity to correct remedial deficiencies is often a require¬ 
ment of an evaluation policy applicable to tenured faculty. Reason¬ 
able time to correct deficiencies and evidence of the institutions's good 
faith effort to assist the employee to improve inadequate performance 
should be reflected in the evaluation process. The presence of a re¬ 
mediation plan places the obligation on the teacher to take affirmative 
steps to address deficiencies, and a teacher's failure to take the nec¬ 
essary steps recommended in the plan could result in discipline or 
dismissal . 23 

The employee's failure to follow a reasonable plan of remediation 
designed to correct performance deficiencies could support neglect 
of duty as a basis for an adverse employment decision . 24 Alternately, 
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a repeated or continuing refusal to follow a plan of remediation, when 
that plan can be shown to relate to the correction of observed defici¬ 
encies, could be construed as evidence of insubordination or willful 
neglect of duty . 25 

Some deficiencies related to competency may be regarded as ir¬ 
remediable. In considering the nature of an "irremediable deficiency" 
judges typically weigh the property interest of the employee, giving 
consideration to the length of time that may be necessary to correct 
the identified deficiency in relationship to the possible harm or ad¬ 
verse consequences for the institution should the employee be per¬ 
mitted a period for remediation. As one court has noted, a determination 
of remediability must take into account the employee's prior record, 
severity of the deficiency and whether the conduct related to the de¬ 
ficiency resulted in actual or threatened harm . 26 

NEGLECT OF DUTY 

Faculty and staff are charged with express and implied obligations 
under the contract of employment. The faculty member's duties may 
extend beyond teaching to requirements related to service and research. 
Institutional requirements for reporting, committee work, maintenance 
of office hours and other obligations of the employment relationship 
are enforceable elements of performance. When these duties are shown 
to be job-related, failure to meet a specific duty can serve as a basis 
for dismissal, provided that the detrimental effect of a failure to per¬ 
form can be documented or persuasively argued by the institution. 

Neglect of duty involves the repeated failure to perform duties 
prescribed by law or to comply with repeated directives or institutional 
policies relating to employee responsibilities. Instances of neglect of 
duty are clearly appropriate for a plan of corrective discipline. For ex¬ 
ample, instances of a faculty member's persistent absenteeism would 
justify initial warning, followed by a formal reprimand and height¬ 
ened oversight to insure compliance with directives. If the behavior 
continued, the documented evidence of excessive absenteeism would 
constitute "good and sufficient reason" to suspend without pay or 
demote, and future instances might justify termination. 

Dismissal for neglect of duty has been justified in instances of 
excessive absence or tardiness , 27 failure to meet professional growth 
requirements essential for continued employment 28 and failure to main¬ 
tain office hours . 29 Tenured faculty have lost their jobs after failing 
to appear for work at the appointed time, leading reviewing courts 
to conclude faculty members had voluntarily abandoned their prop¬ 
erty interests in continued employment . 30 

In a case which reflects the elements of neglect of duty, a com¬ 
munity college successfully justified nonreappointment of a mathe- 
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matics department chairman on the basis that he failed to implement 
a required evaluation of his administrative performance. The college 
handbook called for comprehensive evaluation of employee perform¬ 
ance prior to the end of each term contract and the chair's written agree¬ 
ment with the college specified evaluation as a basis for consideration 
of another contract term. An Oregon appeals court held the relevant 
college rule to mean that the department chairman is responsible for 
the designation of the person to conduct the evaluation and, by im¬ 
plication, is similarly responsible for the appropriate completion of 
the evaluation, as a condition precedent to reappointment . 31 Finding 
that the plaintiff had not satisfied this responsibility, the court held 
he was not in a position to complain of his nonreappointment . 32 

Failure to complete and submit project reports and to observe in¬ 
stitutional rules for reporting and accounting for expenditure of funds 
can be considered as evidence of neglect of duty. In one instance, a 
tenured faculty member failed to report, consistent with university 
regulation, on sponsored research grants and was dismissed after an 
opportunity for review before a faculty grievance committee. The com¬ 
mittee rejected the faculty member's contention that his failure to re¬ 
port was a protest of university accounting policy. On appeal to a federal 
district court, the dismissal was affirmed . 33 

A community college faculty member's failure to provide ade¬ 
quate supervision of students has served as a basis for dismissal. In 
a case from Wyoming, a member of the music department faculty was 
notified of charges and provided with a hearing at which he was ter¬ 
minated for allowing students to drink alcohol and smoke marijuana 
on a sponsored trip. The reviewing court denied an appeal based upon 
an alleged violation of due process of law, and ruled that the faculty 
member had a contractual obligation to provide supervision in the 
context of a college sponsored trip and his failure to provide that su¬ 
pervision was sufficient to justify dismissal . 34 

Failure to respond to specific directives from supervisors has jus¬ 
tified dismissal. In Josberger v. University of Tennessee 35 a tenured pro¬ 
fessor of nursing challenged discharge for “significant neglect of duty." 
The record was undisputed that the professor had been relieved of 
her teaching assignment and directed to develop two new graduate 
courses which she would offer in the following year. The syllabi and 
other materials for these courses was not developed. Repeated requests 
for the submission of these materials were ignored, and the professor 
left the university for a stay in Florida. While in Florida, she was re¬ 
peatedly contacted by university officials, advised that she was absent 
without permission, and directed to report immediately and complete 
her assignment. On her return, she submitted no written materials re¬ 
lated to the task of developing the graduate courses. The state appeals 
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court found that the record provided clear and convincing proof that 
the professor's discharge was warranted. 

Neglect of duty will depend on a fact intensive inquiry into the 
conduct of the employee in the context of his or her employment. In 
McConnell v. Howard University , 36 a university professor, dismissed for 
“neglect of professional responsibilities" sought to overturn the dis¬ 
missal alleging a breach of contract by the private institution. The pro¬ 
fessor refused to attend his regularly scheduled class, despite 
administrative directives to do so, contending that the institution had 
a duty to intervene in dealing with a student in the class who was 
disruptive. The institution's decision to dismiss for “neglect of pro¬ 
fessional responsibilities" was suspect because the institution had re¬ 
jected a grievance committee's determination favoring the professor 
and did not act to discipline the disruptive student. The faculty grie¬ 
vance committee had found that the professor had not neglected his 
professional responsibilities by failing to attend classes, and empha¬ 
sized that although failure to teach an assigned class might justify ter¬ 
mination, in this instance mitigating circumstances did not warrant 
dismissal. The committee reasoned that the professor's decision not 
to attend class was an attempt to compel the institution to restore the 
teacher-student relationship and not neglect of professional respon¬ 
sibilities. It concluded that the professor should have been able to rely 
on the institution to vindicate his professional authority and discipline 
the student who had disrupted his class. 

The governing board rejected this interpretation and adopted the 
recommendation of a subcommittee of the board which reviewed the 
grievance committee report and recommended that the professor's ap¬ 
pointment be terminated. A federal appeals court agreed with the rea¬ 
soning of the grievance committee and reversed a summary judgment 
for the institution. The court remanded the case with an admonition 
that the professor should be allowed to present evidence that his con¬ 
duct was within the bounds of reasonable behavior for the profession. 
In essence, the court determined that the phrase “neglect of profes¬ 
sional responsibilities" includes consideration of whether the faculty 
member's actions were reasonable in refusing to teach the class given 
the institution's failure to take steps to resolve the incident with the 
disruptive student. 

In a case similar to McConnell, a federal appeals court addressed 
a factual situation in which a professor refused to undertake the re¬ 
sponsibilities of a reassignment from classroom teaching. In Patterson 
v. Porch , 37 the federal appeals court addressed the difference between 
constructive discharge and constructive resignation in an instance that 
appeared to have the elements of neglect of duty. The tenured faculty 
member in this case had been reassigned to research activities after 
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student complaints about his teaching and low enrollment in his classes. 
The employee objected to this reassignment and demanded that the 
university resolve "charges" of ineffective teaching against him. When 
he failed to report for work, the university determined to treat this 
refusal as a resignation, and notified him that his employment was 
terminated. 

In distinguishing this situation, the court described constructive 
discharge as a situation in which the employer makes the employee's 
life so unbearable that the employee resigns. Constructive resignation 
refers to a situation in which the employee abandons his or her po¬ 
sition without formally resigning, and the employer treats the employee 
as if he had formally resigned. Since the faculty member in this case 
made clear that he did not want to resign, the court was unwilling 
to find that he had voluntarily abandoned his employment or that a 
constructive resignation had occurred. The court ruled that the equi¬ 
table relief to which the employee was entitled would include the ele¬ 
ments of due process required in institutional policies involving 
discharge for neglect of duty. 

INSUBORDINATION 

Insubordination or willful neglect of duty generally means a will¬ 
ful disregard of reasonable directives or a defiant attitude of noncom¬ 
pliance toward regulations specifically applicable to the employee. 
Dismissal on grounds of insubordination would be warranted for will¬ 
ful failures to follow directives that are reasonable, rationally related 
to the institution's educational objectives, and unambiguous. To jus¬ 
tify dismissal, disobeying a directive must be shown to adversely im¬ 
pact the pursuit of educational goals or mission of the institution. This 
standard for insubordination will prevent unbridled discretion in us¬ 
ing the violation of virtually any directive as a ground for dismissal. 
Under the detrimental effect test, charges of insubordination would 
not limit desirable, constructive dialogue within an institution nor deny 
a faculty or staff member's right to freedom of speech or academic 
freedom. 

Absent evidence that the employee was ever given a direct order 
regarding his conduct or that the alleged misconduct was constant 
or continuous, evidence of insubordination may be regarded as insuf¬ 
ficient to sustain dismissal. In most cases, dismissal for insubordina¬ 
tion involves evidence of repeated, constant or continuing intentional 
refusals to obey reasonable orders, and dismissal for a single instance 
of improper behavior may be ruled arbitrary . 38 For example, a single 
instance of muttering "dumb bastard" after the employee's confron¬ 
tation with a supervisor would not amount to insubordination, since 
there was no evidence that the employee refused to comply with a 
reasonable, work-related order . 39 
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In instances of insubordination, the employer must make direc¬ 
tives concerning the conduct that is prohibited as clear and unequi¬ 
vocal as possible in order to avoid a factual dispute in which the 
employee asserts that he or she effectively complied with a directive 
or the directive failed to warn of the prohibited conduct . 40 Because 
of the necessity for adequate notice, progressive discipline in cases 
involving insubordination is recommended as a means of addressing 
prohibited conduct. Conferencing, written directives, reprimands and 
other forms of progressive discipline provide a documentary record 
of previous instances of inappropriate behavior and corroborate tes¬ 
timony that the employee has been advised of what conduct is accept¬ 
able and what conduct would result in termination if continued. 

Courts have consistently affirmed administrative decisions to ter¬ 
minate the employment of faculty who refuse to comply with reason¬ 
able institutional policy or administrative directives. Instances of 
insubordination justifying termination have included the refusal of 
faculty to perform required professional duties as a form of protest 
over revision of institutional tenure policies , 41 taking of an unauthor¬ 
ized leave against the express direction of a university dean , 42 and per¬ 
sistent criticisms amounting to "verbal attacks" by faculty against 
administrators at the institution . 43 Dismissal for insubordination has 
also been justified upon evidence that the employee refused assign¬ 
ments , 44 or reacted in an argumentative, verbally hostile, and abusive 
fashion when directed to meet job requirements . 45 

Persistent acts of misconduct having a detrimental effect on in¬ 
stitutional operation would justify dismissal for insubordination. Fol¬ 
lowing several reprimands for being absent from the institution on 
numerous occasions, a tenured faculty member chose to ignore a di¬ 
rective denying a leave of absence and was absent at the beginning 
of the semester while delivering a paper at a conference in Israel. Dis¬ 
missed for insubordination, the professor challenged on the grounds 
that his conduct was an exercise of an academic freedom privilege. 
The court rejected this contention, finding for the institution on the 
validity of the dismissal and concluding that the penalty of dismissal 
was not excessive when viewed in the context of a history of absen¬ 
teeism . 46 

Repeated refusal to teach an assigned course would serve as a 
basis for dismissal on grounds of insubordination. A first refusal would 
not constitute repeated instances of a failure to obey a reasonable di¬ 
rective, but could serve as a basis for a reprimand or memo to the 
employee file citing a specific instance of misconduct . 47 A tenured fac¬ 
ulty member who initially refused to teach an assigned course received 
a contract stating that if he failed to accept the assignment in a second 
year he would be dismissed. The second refusal led to a hearing at 
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which the faculty member was terminated for insubordination. Find¬ 
ing no violation of due process in the institution's hearing procedures, 
the reviewing federal court affirmed dismissal . 48 

A contention that a particular duty is not an express requirement 
and cannot be compelled is subject to a rule of reasonableness. In Gar¬ 
ret t v. Mathews,® a federal court agreed that a faculty member's failure 
to comply with a reasonable request of a superior to supply a list of 
publications and to open mail from his superior constituted derelic¬ 
tion of duty and insubordination. The court observed: "Though, as 
plaintiff alleges, supplying a list of publications and opening mail may 
be nowhere written as job requirements, the court notes that not show¬ 
ing up for class naked is not a written job requirement either. Some 
things go without saying ." 50 

Where institutional requirements are reasonable, and accompa¬ 
nied by adequate notice, they are enforceable. Two tenured medical 
faculty were dismissed for failure to comply with a university policy 
requiring faculty to sign agreements limiting outside income from med¬ 
ical practice. In a review of the dismissal, a federal appeals court rec¬ 
ognized the authority of the institution to enforce limits on the amount 
of outside work a faculty member can undertake, violations of which 
would justify terminations . 51 

Insubordination charges often involve free speech or academic 
freedom defenses asserted by employees. In Hillis v. Stephen F. Austin 
State University , 52 a nontenured faculty member who was denied con¬ 
tract renewal challenged his department chair's characterization of his 
work performance as "insubordinate" and alleged he was not rehired 
because of his exercise of free speech. The Fifth Circuit Court of Ap¬ 
peals reversed a lower court decision favoring the nonrenewed art 
teacher and found sufficient evidence on the record to establish that 
the probationary, annual contract employee was not renewed for rea¬ 
sons unrelated to free speech . 53 Specifically, the court found that there 
was testimony from university officials that the faculty member was 
loud, abusive, and insubordinate on several occasions prior to the de¬ 
cision to terminate his employment . 54 This testimony included accounts 
of "yelling" at a female employee who was explaining a policy and 
use of improper language and other general rudeness. In addition, 
the court identified a specific instance of insubordination in which the 
faculty member had refused to assign a grade for a student in his grad¬ 
uate art class after being directed to do so by the department chairman . 55 

An affirmative action officer who alleged she was constructively 
discharged because of her criticism of the college's affirmative action 
policies lost her claim that the adverse employment decision violated 
her First Amendment free speech rights. The federal appeals court re¬ 
viewed a record documenting repeated instances in which the employee 
had issued directives within the college that exceeded her authority. 
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Written reprimands from the president concerning this conduct were 
not effective in addressing the employee's behavior, and she was sus¬ 
pended with pay for the remainder of her term of employment. 

The federal appeals court ruled that the employee failed to dem¬ 
onstrate that she was terminated because of her public criticism of 
the college affirmative action plan, and concluded that the college had 
provided ample documentation of incidents in which the employee 
made impertinent demands for promotion and office equipment, is¬ 
sued unauthorized directives that were beyond her authority, and failed 
to follow specific directives issued as reprimands. 56 

In Keddie v. Pennsylvania State University , 57 a federal district court 
enumerated several legitimate institutional interests that would limit 
the public university faculty member's right to say and do as he or 
she pleased. These institutional interests would include: 

1. Insure discipline and harmony among co-workers; 

2. Permit confidentiality; 

3. Limit conduct which impedes proper performance of daily duties; 

4. Encourage loyalty and confidence among employees and superiors; 

5. Allow divergent views (or limit proselytizing in the classroom); 

6. Provide orderly functioning of the university. 58 

Courts must balance the interest of the employee in commenting 
on matters of public concern against the institution's interest in main¬ 
taining the efficiency of the educational program. In Shaw v. Board of 
Trustees of Frederick Community College, 59 two professors, one tenured 
and one on a continuing appointment, were dismissed for boycotting 
a faculty workshop and commencement exercises in protest of plans 
to prospectively abolish tenure at the college. The court held that the 
First Amendment did not give them the right to violate the terms of 
their employment. 60 

A technician discharged from her position for insubordination al¬ 
leged that she was denied First Amendment free speech because her 
criticism of department policy was the basis for termination. The em¬ 
ployee was in charge of maintaining an electron microscope and in¬ 
structing others in its use. She objected to a directive to maintain records 
on the use of the microscope, contending that charging faculty for the 
use of the microscope violated the original agreement between the uni¬ 
versity and the National Institute of Health. After she repeatedly re¬ 
fused to accurately record use of the microscope, she was given an 
unsatisfactory performance evaluation and warned that repeated fail¬ 
ure to perform the tasks assigned would result in termination. 

The federal appeals court rejected the employee's claim of retalia¬ 
tory discharge on alternative theories. The court held that the employee's 
complaints about the use of the microscope were not matters of public 
concern protected by the First Amendment. The court reasoned that 
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the technician was concerned primarily with the additional duties she 
would have to assume in monitoring use of the microscope. Alterna¬ 
tively, the court held that even if the employee's speech was protected, 
she was not discharged for the exercise of speech, but for her refusal 
to comply with specific directives to accurately record the use of the 
microscope. Thus, it was the employee's conduct and not her speech 
that led to her dismissal. 61 

Dismissal for insubordination would not be permissible under 
circumstances in which the employee's refusal to perform as ordered 
was reasonable. When a superior sought to compel a community col¬ 
lege employee to sign an inculpatory statement under threat of dis¬ 
missal for insubordination, the employee's refusal to sign was not 
insubordination justifying dismissal. The reviewing court concluded 
the employee could properly refuse to sign such a statement, which, 
had it been signed, would have made an administrative hearing on 
charges of misconduct irrelevant. 62 

IMMORALITY 

Judicial decisions do not provide a precise definition of immoral¬ 
ity in the context of higher education. Rather than establish a single 
standard, immorality encompasses conduct that offends contempor¬ 
ary moral standards, is inconsistent with moral rectitude, or evokes 
condemnation by the academic community. 

In cases involving cause for dismissal based on immoral conduct, 
the detrimental effect test balances the institution's need for adequate 
authority to remove faculty and staff whose conduct harms the ed¬ 
ucational process, while it honors the individual's freedom to conduct 
his or her personal life as he or she chooses. The test recognizes that 
the employee's private conduct is a proper concern to the institution 
only to the extent that the conduct reflects on the employee's ability 
to perform in the educational setting. 

The employee's ability to perform is a proper focus of inquiry in 
judging fitness relative to a charge of immorality. If a faculty member's 
allegedly immoral conduct seriously undermines the respect he or she 
gains from students or colleagues, a finding of unfitness could be jus¬ 
tified. This might occur if students observe a faculty member's public 
sexual behavior or if publicity calls attention to a teacher's arrest on 
criminal charges. Even in these cases, however, the effect of notoriety 
should be examined realistically to determine whether its long-range 
consequences warrant dismissing an otherwise capable educator. 

Immorality typically involves conduct so egregious or extreme 
that a single instance would be sufficient for dismissal. It is defined 
as conduct inconsistent with standards of public conscience and good 
morals which impairs the employee's performance. The conduct must 
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be "sufficiently notorious to bring the individual concerned or the ed¬ 
ucation profession into public disgrace or disrespect and impair the 
individual's service." 63 

When the employee is a faculty member, documenting impair¬ 
ment would require demonstrating a "nexus," or link between the 
behavior and the individual's fitness to continue their professional re¬ 
sponsibilities. The requirement for nexus has developed out of the need 
to balance the faculty member's individual right to privacy against 
the interest of the institution in insuring efficiency and realizing its 
mission as an educational institution. 64 

Reviewing courts will often assume that public knowledge of a 
faculty or staff member's misconduct will negate whatever goodwill 
and respect he or she has earned through years of employment. How¬ 
ever, the employee may be able to restore confidence among students 
and colleagues promptly so that the educational process is not impaired, 
and in some instances it would be reasonable for an administrative 
board to allow a brief period of time for this restoration to take place. 

In Morrison v. State Board of Education, 65 a public school teacher 
had admitted engaging in a noncriminal homosexual relationship. The 
California State Board of Education found that the teacher's behavior, 
which was characterized as "immoral," justified permanent revoca¬ 
tion of the teaching certificate. No evidence was presented, however, 
indicating an impairment of his ability to teach or diminution in his 
educational effectiveness. The California Supreme Court analogized 
its decisions on bar admission and disciplinary proceedings for attor¬ 
neys and license revocation decisions by a board of examiners for doc¬ 
tors to the issue of teacher fitness. 66 

Under these circumstances, revocation, disbarment, or denial of 
admission was found permissible only when the acts in question could 
be shown to directly bear on the individual's fitness to practice. The 
court concluded that any factors considered in a decision to dismiss 
a tenured teacher were relevant only to the "extent that they assist 
the board in determining ... whether the teacher's future classroom 
performance and overall impact on his students are likely to meet the 
board's standards." 67 In holding for the teacher, the court emphasized 
the lack of evidence of any classroom ineffectiveness to support the 
evidentiary standard for revocation of certificate. 68 

The decision in Morrison emphasized that a direct impairment of 
teaching ability or an adverse effect on the institution's operation must 
be shown. In a Florida case, Texton v. Hancock, 69 a tenured professor 
was dismissed for immorality, misconduct in office, and willful ne¬ 
glect of duty. The professor was accused of using profanity and sex¬ 
ual references in class, drinking heavily at a student's home, asking 
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a student to have an affair with the professor's ex-husband, and other 
acts of misbehavior. 

The Florida appeals court observed that "if a school teacher is 
responsible for teaching students in their formative years and com¬ 
mits acts of immorality after school hours, such acts may be indirectly 
related to misconduct in office," but that "Ms. Texton's conduct must 
be judged in the context of her more liberal, open, robust college sur¬ 
roundings." 70 The court held that the evidence amounted merely to 
"indiscretions" by the plaintiff and could not constitute sufficient 
grounds for dismissal when viewed in the context of a higher edu¬ 
cation institution. 71 

Morrison also identified factors to be considered when a teacher's 
behavior implicated lack of fitness to teach. Those factors include: (1) 
the likelihood of recurrence of the conduct; (2) the extenuating or ag¬ 
gravating circumstances, if any; (3) the effect of notoriety and publicity; 
(4) the extent of impairment of teacher-student relationships; (5) dis¬ 
ruption of the educational process; (6) employee's motive; and (7) the 
proximity or remoteness in time of the conduct. 72 

Among the types of behavior which are most frequently associ¬ 
ated with immorality or moral turpitude, courts have acknowledged 
conviction of a crime, sexual misconduct, dishonesty and ribald or vul¬ 
gar behavior. Charges of immorality based upon sexual misconduct 
which is of an open and notorious nature have served as a proper ba¬ 
sis for dismissal even absent a showing of a direct detrimental effect, 73 
however, a failure to show that the allegedly immoral conduct seri¬ 
ously undermines job performance has resulted in some decisions over¬ 
ruling dismissal on this ground. 74 

Notoriety can often create a presumption of detrimental effect. 
A California community college faculty member was discovered by 
a deputy sheriff while parked at night in an unlit industrial area near 
the college. The faculty member and a student in one of his classes 
were observed, partially undressed, in the front seat of the car. The 
sheriff was forced to engage in an auto chase when the faculty mem¬ 
ber first threatened the officer and then sought to drive away. In not¬ 
ing that responsible conduct at the college level would not include 
a meretricious relationship with students and assaults on police offi¬ 
cers in the presence of a student, the state court affirmed dismissal 
for immoral conduct. 75 While no direct evidence of lack of fitness was 
present in the record, the court noted that the potential for notoriety 
associated with the faculty member's lack of discretion in choosing 
a parking location proximate to the campus, coupled with his verbal 
assault and attempted escape from the sheriff, ultimately assured the 
level of notoriety which would be presumed to affect teaching fitness, 76 
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A faculty or staff member's sexual contact with a student, partic¬ 
ularly an undergraduate student or a student in the faculty member's 
classes, could serve as a basis for discipline or dismissal. A tenured 
professor, arrested for making and soliciting lewd and indecent acts 
on the university campus, admitted soliciting lewd acts in the student 
union restrooms although he was not formally charged with the crime. 
Following an investigation by two separate university committees, hear¬ 
ings were held and the professor's employment was reviewed. Neither 
committee recommended dismissal for acts involving moral turpitude, 
but the university governing board rejected probation and acted to 
dismiss on the basis of the facts established in the investigation and 
subsequent hearings. Finding no violation of procedural due process, 
a federal appeals court affirmed dismissal, concluding that the issue 
was not whether the professor's acts affected his teaching but whether 
the nature of his acts constituted moral turpitude. 77 

While criminal misconduct may diminish faculty effectiveness and 
warrant dismissal, courts consider the nature of the offense in asses¬ 
sing whether a faculty member can no longer function as a role model 
to impart societal values and qualities of good citizenship to his stu¬ 
dents. 78 

If the criminal conduct can be related to job responsibilities, a ra¬ 
tional nexus or link between the conduct and job performance is es¬ 
tablished. In one case, a teacher's misdemeanor convictions for 
possession of marijuana and cocaine and her actions in allowing drug 
sales to take place in her home provided just cause for dismissal. As 
in most cases of this type, once the arrest became public, the college 
suspended the teacher with pay pending the outcome of the criminal 
trial. In the administrative hearing held by the college, it was deter¬ 
mined by extensive testimony that the teacher's effectiveness was sub¬ 
stantially impaired. The board's review of testimony from other faculty 
and its conclusion that the teacher's conduct directly contradicted her 
teaching role as a psychologist preparing student's for careers in drug 
counseling were significant factors on which the court relied in affirm¬ 
ing dismissal. 79 

Conviction of the crime is not essential to a dismissal for cause, 
since the standard of proof in a criminal case, that of "true beyond 
a reasonable doubt," is a more stringent standard than a proof required 
in order to justify dismissal. In a case in which a California commun¬ 
ity college teacher was arrested and charged with possession and in¬ 
tent to sell cocaine, errors by law enforcement resulted in an acquittal. 
However, on review of an administrative proceeding, dismissal was 
regarded as an appropriate sanction for the teacher, who, on the stan¬ 
dard of substantial evidence, was found to have participated in the 
sale of cocaine at a private residence being monitored by police. 
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A California appeals court affirmed that lack of fitness to teach 
was supported by the record, and reviewed factors associated with 
the decision to dismiss. In particular, the record revealed extensive 
testimony from colleagues and administrators that the conduct of the 
teacher compromised his effectiveness as teacher, colleague and role 
model for students. 80 

A faculty member who pleaded guilty to grand theft for improper 
billing to a medical provider was required to repay $5,431.50 to the 
provider and pay a $1,000.00 fine. The conviction led the president 
of the institution to initiate charges of immorality based upon con¬ 
viction of a crime involving moral turpitude. Despite a faculty com¬ 
mittee finding of no evidence of immoral conduct justifying dismissal, 
the university president's decision to dismiss was upheld by a Cali¬ 
fornia appeals court on the basis that the faculty member's honesty 
had been significantly impugned and the penalty of dismissal was not 
an abuse of discretion. 81 Although the faculty committee found no evi¬ 
dence of nexus between the faculty member's impropriety and his fit¬ 
ness to teach, the appeals court did not consider direct evidence of a 
detrimental effect a critical variable. 82 

A tenured public high school teacher, convicted of diverting elec¬ 
tricity from an electric cooperative by using a splice line that bypassed 
a residential meter, was sentenced to a jail term and required to make 
restitution. His school district board provided notice and hearing, then 
moved to dismiss for a crime involving moral turpitude. The teacher's 
dismissal for moral turpitude was justified by the board on the basis 
of his conviction for willfully diverting electricity, which the board 
considered a form of larceny or theft. The teacher argued that the con¬ 
cept of "moral turpitude" was too vague and, alternatively, that the 
board failed to show any relationship between his conviction and a 
direct detrimental affect on classroom performance. In affirming the 
board's dismissal decision, the Supreme Court of Alaska noted that 
it was reasonable to assume that the conviction was for a crime in¬ 
volving moral turpitude, and concluded that no "classroom nexus" 
between the behavior and classroom effectiveness need be shown where 
criminal conviction served as the basis for a proof of moral turpitude 
justifying dismissal. 83 

INCAPACITY 

Incapacity may be regarded as any physical, mental or emotional 
impairment or disability that renders the employee incapable of per¬ 
forming the tasks associated with his or her position. Evidence of in¬ 
capacity could justify dismissal, provided that the employee is not 
"otherwise qualified" within the meaning of the Americans with Dis¬ 
abilities Act. 84 This federal law protects otherwise qualified persons 
with disabilities from discrimination based on disability, and requires 
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institutions to make reasonable accommodations for persons with dis¬ 
abilities who are otherwise qualified for employment. 

In addition to an evaluation of adverse impact on performance, 
consistent with the detrimental effect test, dismissal for incapacity in¬ 
volves a determination of the nature and duration of the disability. 
An elementary school teacher defended against a recommendation that 
she be terminated for shoplifting by asserting that she had a psycho¬ 
logical disability and committed the shoplifting while in a manic state 
induced by drugs prescribed by her psychiatrist. The hearing panel 
reviewed testimony from school staff that prior to the shoplifting in¬ 
cident, the teacher had made classroom comments that she carried 
a gun, took pills in front of students and neglected to conduct class 
due to a headache. In affirming the board's decision to dismiss, a state 
court concluded the evidence substantiated incapacity based in part 
on testimony from the teacher's physician that he did not know whether 
her current treatment course would be effective in controlling future 
manic episodes. 85 

In some instances, observation and evaluation may lead to a pre¬ 
liminary determination that the employee is impaired. In one such 
case, a high school teacher took a month long voluntary sick leave 
after documented incidents in which aberrations in behavior had oc¬ 
curred while he was at school. Based on a concern for the safety of 
students, the district advised the teacher that before he could return 
to work, he must submit to a medical evaluation other than that pro¬ 
vided by his treating psychiatrist. When the teacher challenged the 
requirement as a violation of his due process rights, a federal appeals 
court ruled that the employer was entitled to require the teacher to 
obtain a second medical opinion on his fitness to teach before per¬ 
mitting him to return to work. 86 

UNPROFESSIONAL CONDUCT 

Within the scope of "other good cause," unprofessional conduct 
includes a range of behaviors. In some instances, the standard may 
be so vague as to implicate the denial of due process since the em¬ 
ployee may assert that he or she lacked adequate notice of the conduct 
which is prohibited. Particularly in instances in which the institution 
could be liable for faculty misconduct, institutional agents have an 
affirmative duty to monitor faculty performance and review allega¬ 
tions of unprofessional conduct. Substantial evidence of sexual harass¬ 
ment violative of the provisions of Title VII (governing employment) 
or Title IX (governing students or other beneficiaries of programs re¬ 
ceiving federal financial assistance) could justify dismissal for unprofes¬ 
sional conduct. 87 Similarly, violations of research protocols under federal 
statutes or regulations, 88 falsification of data, plagiarism, abuse of con- 
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fidentiality or other unethical conduct could constitute violations of 
scientific or scholarly practice justifying dismissal for cause. 89 

Conduct of a sexual nature which affects an individual's work 
or educational experience or creates an intimidating, hostile or offen¬ 
sive work or educational environment constitutes sexual harassment. 
The United States Supreme Court has recognized that an employer 
may be held liable under Title VII for a supervisor's sexual harass¬ 
ment of another employee 90 and that a teacher's harassment of a stu¬ 
dent may result in liability for the employer under Title IX. 91 To 
minimize exposure to liability, an institution must have an effective 
policy and procedures for combating sexual harassment, one that in¬ 
cludes employee discipline for acts of harassment. 

Misconduct involving charges of sexual harassment has justified 
good cause for dismissal in cases involving staff 92 and faculty 93 Dis¬ 
missal for "good cause" was justified in a case which considered al¬ 
legations that a professor had sexually harassed a student while on 
an international studies program in London. The professor challenged 
cause for dismissal from the private college, alleging that it breached 
the contract of employment in terminating him. The federal appeals 
court looked to the college's faculty handbook, noting that there was 
no mention of cause for dismissal in the document, but recognizing 
that, under the board approved sexual harassment policy, a hearing 
committee could recommend termination if charges of sexual harass¬ 
ment were substantiated. The court held that the provisions of the sex¬ 
ual harassment policy stated grounds for dismissal in the instant case 
and ruled that the dismissal should stand. 94 

A tenured professor charged with sexual harassment of several 
female students was provided a hearing before a specially created fac¬ 
ulty committee designed to hear such complaints. After the hearing 
the committee concluded cause for dismissal existed and recommended 
termination. Although a separate faculty panel had been established 
to hear faculty employment issues, the governing board did not refer 
this matter to that panel, and dismissed the professor consistent with 
the recommendation of the committee designed to review allegations 
of harassment. The Fifth Circuit Court of Appeals found that the de¬ 
cision to dismiss was proper and held that no violation of constitu¬ 
tional due process resulted from the review by the specially created 
faculty committee. 95 

However, a faculty member subject to dismissal under the pro¬ 
cedures set forth for the resolution of sexual harassment complaints 
was denied due process in an Ohio case. The state supreme court rea¬ 
soned that the institution's policies on dismissal of tenured faculty 
were not superseded by provisions setting forth procedures for res¬ 
olution of sexual harassment grievance complaints. In essence, the court 
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regarded the due process under dismissal for cause to be more elab¬ 
orate and rigorous than that for resolving a sexual harassment com¬ 
plaint, and concluded that the university would not be permitted to 
tailor procedural due process protections to the nature of the offense 
rather than the right being deprived. 96 

Sexual harassment may take the form of verbal conduct of a sex¬ 
ual nature. 97 The conduct, to be harassing, need not be shown to be 
based on a quid pro quo agreement for sexual favors, but may involve 
actions, the nature, frequency and severity of which create a sexually 
charged, hostile environment. For example, in Rubin v. Ikenberry , 98 stu¬ 
dents lodged sexual harassment complaints against a tenured profes¬ 
sor for classroom remarks that consisted of jokes, sexual commentary 
and inquires. The record revealed that the professor made comments 
and inquires about being celibate, preferring a husband who is pro¬ 
fessionally successful or a great lover, believing in abortion, teach about 
lovemaking, dispensing birth control, and cooking breakfast in the nude 
(at a husband's request). The professor had made personal references 
to his being taught how to dance by a student, his divorce settlement, 
his ex-wife and "three worthless daughters," his being an aging bach¬ 
elor, women feeling better when wearing Parisian underwear, and his 
not being (sexually) able to take "yes" for an answer. He had also ex¬ 
pressed unconditional love for a student in the class and addressed 
class members as "babe" or "baby." 

In response to the professor's contention that his comments were 
protected by an academic freedom privilege, the court considered three 
elements: "the university's position as a public employer, the strong 
predilection for academic freedom and the context of the university 
classroom." 99 Given the court's reluctance to intrude on the autonomy 
of the institution in making decisions related to classroom content and 
the court's view that none of the classroom comments could be shown 
to relate to matters of public concern, the court granted the institution's 
motion for summary judgment, rejecting the professor's challenge. 

However, in Silva v. University of New Hampshire , 100 a professor's 
classroom comments, which led to student complaints of sexual ha¬ 
rassment, were found to be protected speech. When disciplinary pro¬ 
ceedings were initiated against the professor, two institutional panels 
upheld a finding that he had violated the institution's sexual harass¬ 
ment policies and the penalty of a year's suspension without pay was 
invoked. On judicial review, a federal district court found the com¬ 
ments were constitutionally protected speech and advanced valid ped¬ 
agogical objectives relating to the subject matter of his course. Ruling 
that the professor's academic freedom outweighed the institution's 
interest in punishing his speech, the court granted reinstatement with 
back pay. 
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Violations of professional ethics may fall within the ground of 
unprofessional conduct. For example, intellectual dishonesty, such as 
plagiarism, may serve as a basis for unprofessional conduct leading 
to dismissal. 101 A faculty member's involvement in an intimate rela¬ 
tionship with an undergraduate student may be regarded as unpro¬ 
fessional conduct justifying transfer and reassignment of the faculty 
member. 102 A professor may be subject to dismissal for making sexual 
advances towards students 103 or exploiting students 104 

A tenured faculty member in a community college was properly 
dismissed for "capricious disregard of accepted standards of profes¬ 
sional conduct" based on instances of arbitrary treatment of students, 
rude and discourteous behavior to peers and staff, and insubordina¬ 
tion toward supervisors. Her department chair had regularly received 
complaints from students, faculty and administrative personnel, and 
the chair had initially attempted to mediate these complaints by meet¬ 
ing with the faculty member and the complainers. When this approach 
failed because of the adversarial response of the faculty member, the 
chair opted to meet with the faculty member and identify areas of im¬ 
provement that, if not corrected, would result in termination. When 
this approach failed, the chair recommended termination and exten¬ 
sive due process procedures were set in motion. The faculty member 
was notified by letter of the charges against her, and an informal fac¬ 
ulty committee began an inquiry which led to a finding of adequate 
cause for dismissal. Consistent with institutional policy, a formal hear¬ 
ing was convened and, after receiving notice of this hearing, the fac¬ 
ulty member appeared and offered testimony. 

Following the formal hearing a recommendation for dismissal was 
advanced to the governing board, which affirmed discharge for cause. 
In challenging the dismissal, the faculty member contended that she 
was denied due process and the decision to dismiss was not based 
on sufficient evidence. In rejecting this challenge, the Supreme Court 
of Tennessee ruled that the charges were established by clear and con¬ 
vincing evidence, composed largely of the numerous complaints 
brought by students, staff and faculty against the employee. Further¬ 
more, the court found that the basis for dismissal was not void as vague 
because the faculty member had received repeated counseling, spe¬ 
cific warnings, and reprimands about the behavior which ultimately 
led to her dismissal. 105 

"Unprofessional conduct which severly impairs fitness in a pro¬ 
fessional capacity" was addressed in a case involving a tenured pro¬ 
fessor who had concealed his dual employment as a member of the 
faculty at two separate institutions. In responding to inquiries from 
his dean at one of the institutions, the professor misled the dean by 
suggesting that the appointment at the other institution was tempor- 
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ary and part-time when in fact it was a tenured appointment. After 
resigning the post at one institution, the professor was subject to ter¬ 
mination proceedings at the other on the basis that he failed to main¬ 
tain a relationship of trust with the administration or faculty colleagues. 
The state appeals court rejected the professor's contention that the in¬ 
stitution must prove impairment in his teaching, research, or service, 
concluding that what constitutes "unprofessional conduct" is best left 
to the determination of the professional community of which the in¬ 
dividual is a part. Given that the procedures of the institution required 
that a judgment be made by a faculty committee and the university 
provost, the court was satisfied that dismissal was appropriate . 106 

A faculty member, terminated for misrepresenting his academic 
credentials, alleged that his misrepresentations were not relevant to 
his job performance and could not be used as a proper basis for dis¬ 
missal. Although there was evidence the faculty member had performed 
duties satisfactorily, he had disclosed he held no academic degree to 
an administrative superior. In upholding the termination for cause, 
and denying the former employee's claim for unemployment compen¬ 
sation, a California appeals court ruled that academic degree require¬ 
ments are clearly relevant to a faculty position and would have 
adversely affected the college if discovered by accrediting agencies . 107 

A professor who claimed when he was hired that he would ob¬ 
tain a master's degree within a few months, but did not do so, was 
granted tenure three years later, accepted the salary of a faculty mem¬ 
ber with a masters degree, and wore a master's gown to graduation 
ceremonies. When the truth was discovered, the tenured professor was 
terminated. The federal district court affirmed, recognizing dishonesty 
in the faculty member's misrepresentation as a valid basis for dis¬ 
missal . 108 

Failure of a college faculty member to provide evidence of his 
scholarly degrees and refusal to sign release forms which would au¬ 
thorize the university to obtain documentation of degrees led to an 
administrative hearing finding just cause for dismissal. In upholding 
the administrative board, an Illinois appellate court found the board's 
decision supported by substantial evidence and affirmed the position 
that an institution's inquiry into a faculty member's academic creden¬ 
tials is not shielded by a right to privacy and is within the institution's 
legitimate and reasonable concerns . 109 

Encouraging student dishonesty would certainly justify dismissal. 
A public school wrestling coach who encouraged his athletes to cheat 
by wrestling outside their weight and class was dismissed for lack 
of teaching fitness. The federal district court affirmed dismissal, no- 
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ting that the dishonesty would certainly have a direct detrimental ef¬ 
fect upon the students involved in the wrestling program . 110 

In many respects, "unprofessional conduct" is a ubiquitous catch¬ 
all for good cause standards. In a Minnesota case the state appeals 
court adopted a definition of unprofessional conduct in which ter¬ 
mination is justified if the employee "breached that standard of job 
performance established and uniformly applied by the [employer ]." 111 
In this case, the court affirmed dismissal of two university gymnastics 
coaches on the basis of clear and convincing evidence. Testimony from 
students and staff confirmed that one of the coaches had, on more than 
one occasion, directed students to lie concerning her failure to conform 
to university policies on student transportation to athletic activities. 

Further testimony confirmed that the other coach had, either in¬ 
tentionally or negligently, allowed students to view sexually explicit 
videotape footage of him and his wife which had been included on 
tapes of students participating in gymnastic competition. In the latter 
case, the court found that even if the distribution of the tape to stu¬ 
dents had been unintentional, the coach's negligent conduct seriously 
compromised his effectiveness as a representative of the university 
and a guide and teacher of young people . 112 

INVESTIGATION 

When an adverse employment decision is anticipated, an 
institution's obligation is to provide substantial evidence through tes¬ 
timony and documentation that supports one or more of the institution's 
adopted basis for adequate cause established under the contract of 
employment. In most instances, the evidentiary basis for document¬ 
ing dismissal for good cause includes both periodic observation and 
evaluation as well as recording and investigating complaints against 
employees, preserving evidence developed as part of the investigation, 
and applying standards of fairness and confidentiality during the con¬ 
duct of the investigation. Evaluations of employee performance should 
be predicated on institutional policies and practices designed to iden¬ 
tify job-related performance deficiencies that are reasonably observ¬ 
able. Investigations of employee misconduct may include misuse of 
funds or equipment, sexual harassment, criminal misconduct, and a 
range of other conduct. 

When a complaint is received, the institution's representative must 
obtain as much information as possible, seeking to develop a compre¬ 
hensive and factually accurate picture of the incident related to the 
complaint. Whenever possible, the complaint should be reduced to 
writing and signed by the person making the allegations, but even 
an anonymous complaint, when sufficiently serious, must be inves¬ 
tigated. In most instances, the institution's representative should con- 
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suit with competent counsel or the person charged with the respon¬ 
sibility to oversee complaints against employees in order to develop 
a plan for the investigation. 

The actual investigation should include a carefully developed plan 
in which the person bringing the complaint and any others who may 
be aware of an incident of alleged misconduct are questioned concern¬ 
ing what was observed, who was involved, when and where the in¬ 
cident occurred, and how the incident happened. While emphasizing 
these factual inquiries, it is useful to ask if there are other individuals 
who might have observed the incident in order to seek corroborating 
testimony. A written statement should be prepared by the investig¬ 
ator and reviewed and signed by the person providing information. 
An interview with the employee against whom the complaint is lodged 
should be the final step in the course of obtaining testimony and 
information about the incident. Fundamental fairness dictates that 
the employee be advised of the nature and seriousness of the com¬ 
plaint and given an opportunity to explain his or her side of the in¬ 
cident. The employee should be treated with dignity and respect, 
allowed representation if they so desire, and no effort should be made 
to coerce testimony or information if the employee chooses not to co¬ 
operate. 

The United States Supreme Court has recognized that an 
employee's privacy rights compel a standard of reasonable suspicion 
when investigations involve employee searches. In O'Connor v. Ortega , 113 
the Court sought to balance the employee's reasonable expectation 
of privacy against the interest of the employer in retrieving workplace 
materials or investigating violations of workplace rules, and held that 
a search of an employee's office and file cabinets was reasonable. In 
some cases, such as videotaping a teacher's classroom performance 
as part of an evaluation, the teacher may have little basis for claiming 
a right to privacy . 114 However, when an investigative search involves 
opening employee-issued equipment such as locked cabinets, desks, 
or computer files, the investigator must be prepared to justify the search 
at inception and demonstrate that the search was reasonable in scope. 

Once all fact-finding efforts have been completed, a preliminary 
determination must be made about the action to be taken. While main¬ 
taining reasonable confidentiality concerning the incident, it is appro¬ 
priate for the institution's representative to consult with administrative 
officials on the proper course of action. Once the preliminary deter¬ 
mination is made, a meeting with the employee should be held to no¬ 
tify him or her of the outcome of the investigation, followed by a 
memorandum which details the results of the investigation, the out¬ 
come of the conference, and what steps or procedures will be forth- 
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coming as a result of the preliminary determination. The investigation 
is an essential precursor to a hearing at which evidence obtained dur¬ 
ing the investigation would be presented. 

DOCUMENTATION 

Institutional policies, provisions of the contract of employment 
and the negotiated agreement must be consulted in developing a sys¬ 
tem for providing notice to the employee and maintaining a docu¬ 
mentary record of employee performance. In many institutions, periodic 
evaluations of employee performance, which may include classroom 
observations, conferences with the employee, and the completion of 
instruments or forms that relate to employee assessment, are part of 
a system of documentation. This system, supplemented by memoranda, 
notes and testimony, is essential to document an adverse employment 
decision. 

Memoranda are the express memorialization of efforts to identify 
unsatisfactory or unacceptable performance, inform the employee of 
that performance, and provide specific directives to correct perform¬ 
ance. Memoranda range from notations on a calendar notebook de¬ 
scribing an observed incident in the institutional setting to detailed 
narratives of an annual conference with the employee that includes 
anecdotal information about employee performance, identified defi¬ 
ciencies that were addressed in the conference, and directives related 
to the improvement of performance. 

All memoranda designed to document employee performance must 
meet several basic evidentiary guidelines associated with relevance 
and credibility. First, the content of a memorandum must be job-related, 
emphasizing facts and specifying employee performance through de¬ 
scriptions of specific incidents. Second, the memorandum must avoid 
vague, conclusory judgments, inflammatory words, or statements that 
suggest unfair or arbitrary bias. Third, directives or recommendations 
must be reasonably related to the identified deficiencies and as spe¬ 
cific as possible in order to provide guidance to the employee. 

Finally, when a memorandum is intended to document a meet¬ 
ing or conference with the employee, the memorandum should be pro¬ 
vided to the employee as soon after the face-to-face conference has 
taken place as reasonably possible and the employee should be pro¬ 
vided with an opportunity to address any errors of fact or to submit 
a rebuttal statement if he or she disagrees with the content of the mem¬ 
orandum. 

Every institutional administrator should be sensitive to the fact 
that even the most incidental form of documentation may ultimately 
find its way into a court of law. Consider the case of a teacher who 
alleged sex discrimination in the decision not to renew her contract. 
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During the course of a trial, the court admitted the logbook of the ad¬ 
ministrator, which contained records of complaints lodged by others 
against the teacher. The court permitted the administrator to refer to 
the logbooks to refresh his recollection of events while giving testi¬ 
mony at trial. The teacher's attorney challenged the introduction of 
this evidence, arguing that presenting the record of complaints was 
hearsay. However, the court allowed the evidence to be admitted on 
the grounds that the logbooks had the limited purpose of showing 
that the motive and intent of the administrator, when he recommended 
that the teacher's contract not be renewed, was unrelated to any intent 
to discriminate on the basis of sex . 115 

SUMMARY 

The identified grounds for adequate cause justifying an adverse 
employment decision include incompetency, neglect of duty, insub¬ 
ordination, immorality, incapacity and unprofessional conduct. While 
courts grant broad discretion to institutions in formulating and im¬ 
plementing policies related to adverse employment decisions, failure 
to include a particular ground in a faculty handbook, negotiated agree¬ 
ment, personnel policy or other document incorporated in the contract 
of employment may restrict the institution from relying on that par¬ 
ticular ground. Regardless of the particular ground on which the ad¬ 
verse employment decision is predicated, it is the institution's burden 
to present sufficient evidence, through testimony and documentation, 
to support that ground in the administrative hearing process. 

Under the detrimental effect test, the institution must demonstrate 
a reasonable relationship between the particular ground for an adverse 
employment decision, the employee's conduct (or lack thereof), and 
reasonable, job-related standards. The institution's interest in efficient 
and effective operation must be weighted against the nature of the 
employee's interest in continued employment. 

In some cases of employee misconduct, particularly those in which 
the conduct is not so severe or detrimental to the institution as to jus¬ 
tify immediate dismissal, a plan of progressive discipline may be ad¬ 
visable as a basis for warning the employee of prohibited conduct and 
documenting efforts to address the misconduct short of dismissal. When 
employee incompetency is alleged, identification of the specific job- 
related deficiencies, together with a plan of remediation and a reason¬ 
able period of time to address the deficiencies may be warranted. 
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Chapter III 


Legal Challenges 


In general, an employee who is dismissed may challenge the gov¬ 
erning board's adverse employment decision by an appeal to a state 
or federal court. This appeal is normally considered to be limited to 
the function of determining the legality, and not the propriety, of the 
governing board's decisions. Matters over which a court is likely to 
intervene would normally include violations of constitutional or stat¬ 
utory provisions, decisions made upon unsupported or insubstantial 
evidence and decisions which are arbitrary or capricious or otherwise 
characterized by abuse of discretion. 

The level of scrutiny employed by the courts in reviewing the gov¬ 
erning board's action will vary. If a violation of Fourteenth Amend¬ 
ment constitutional guarantees is established by the employee, the court 
may adopt a strict scrutiny standard, requiring the public institution's 
governing board to show a compelling interest for the challenged ac¬ 
tion. In other instances, as where a dismissal for incompetency is pre¬ 
dicated on evidence of unsatisfactory classroom performance, courts 
have avoided applying a rigorous evidentiary standard, requiring only 
that the governing board's action be supported by substantial evidence 
and that the policy on dismissal be reasonably related to a valid in¬ 
stitutional purpose. 

In these latter instances, where there is evidence to support the 
board's findings, and where the cause for dismissal found by the board 
can reasonably be said to relate to the efficient operation of the insti¬ 
tution, the reviewing court will normally limit its examination to 
whether the board has proceeded within the limits of its jurisdiction, 
whether adequate due process was provided, and whether there was 
any prejudicial abuse of discretion. 
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BASIC ADMONITIONS 

A review of case law focused on challenges to the policies or prac¬ 
tices utilized by institutions to justify dismissal decisions yields three 
basic admonitions critical to the development and implementation of 
employment practices related to dismissal for cause. First, adequate 
cause standards must be reasonably related to job requirements and 
professional fitness. Second, employment practices should yield sub¬ 
stantial, relevant and credible evidence to justify an adverse employ¬ 
ment decision uncompromised by considerations that are unrelated 
to professional performance. Third, procedures which guide employ¬ 
ment practices should be clearly articulated, publicized, and properly 
followed. 

The basic admonitions are reflected in a faculty termination de¬ 
cision reviewed by a federal appeals court. A tenured faculty member 
and former department chair with a history of unexcused absences 
from classes and faculty meetings, undocumented research, and stu¬ 
dent complaints of poor teaching performance was terminated after 
reviews by a committee of the faculty senate and the regents of the 
university. The review panels relied upon testimony from faculty and 
the department chair and on a documentary record of annual merit 
evaluations and student complaints which supported charges of un¬ 
satisfactory performance. In affirming termination, the reviewing fed¬ 
eral appeals court found no violation of due process or evidence of 
discrimination in the dismissal, and noted that it was not the role of 
the court to review the evidentiary record to assess whether the court 
agreed with termination as this determination was within the author¬ 
ity of the regents . 1 

The institution's employment practices must reflect fundamental 
fairness and reasonableness in application to faculty and professional 
staff, and yield a documentary record substantial enough, as to cu¬ 
mulative evidentiary weight, to justify the dismissal decision. While 
evidence need not always be characterized as objective, it must be rel¬ 
evant, credible and substantial. Educational institutions, as one court 
has noted, are not "married to mediocrity, but may dismiss personnel 
who are neither performing high quality work nor improving in per¬ 
formance ." 2 Nevertheless, unsubstantiated claims of misconduct, con¬ 
flicting appraisals of performance or lack of a uniform standard in the 
evaluation and documentation process may contribute to the view that 
the institution lacks sufficient basis for any adverse employment de¬ 
cision. 

The failure to effectuate evaluation and documentation processes 
which yield relevant, credible and substantial evidence to support em¬ 
ployment decisions may lead to a system which fails to justify em¬ 
ployment decisions and ultimately utilizes announced evaluation and 
documentation processes as a subterfuge for unlawful employment 
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practices. This system may be manipulated such that employment de¬ 
cisions are predicated upon superficial or unrelated aspects of job per¬ 
formance. Under these circumstances, a court might conclude the 
employer fashioned a house of straw, which was unable to withstand 
the fresh breeze of judicial scrutiny . 3 

Four types of legal challenges are most common in cases involv¬ 
ing dismissal for adequate cause. An understanding of the legal basis 
for these challenges should inform the employment decision-making 
process. In the analysis that follows, the four principal legal challenges 
include denial of due process; denial of free speech, association or aca¬ 
demic freedom; discrimination in employment; and breach of contract. 
Public and private institutions face similar contract challenges, while 
public institution employees may have protected constitutional rights 
involving due process, free speech and equal protection guarantees 
that also relate to the contract of employment. In addition, both public 
and private sector institutions may be constrained by federal antidis¬ 
crimination laws. 


DENIAL OF DUE PROCESS 

The institution's adoption and implementation of procedures to 
guide employment practices can serve to establish fundamental ele¬ 
ments of due process of law. For public higher education institutions, 
provisions of appropriate due process are uniquely a function of the 
particular state's laws harmonized with the guarantees of the Four¬ 
teenth Amendment. Employment procedures utilized within a college 
or university can elaborate the elements of due process that would 
insure compliance with delineated standards. In one case, a court's 
examination of institutional evaluation procedures led to a judicial 
determination that the employee had been accorded all the necessary 
elements of due process protection before dismissal. 

Among the evaluation procedures provided, the court specifically 
emphasized notice and specification of evaluation standards in advance 
of evaluation, availability of evaluation reports, opportunity to review 
and respond to evaluations, reasonable time to correct deficiencies prior 
to a second evaluation, and notice and an opportunity to contest em¬ 
ployment decisions on which evaluations would be based . 4 

In public institutions, the degree of procedural protections avail¬ 
able to the employee vary with the particular state's recognition of 
a property right in employment or a liberty interest in preserving other 
employment opportunities . 5 Courts have been relatively uniform in 
concluding that, once a property or liberty interest is involved, an 
institution's failure to follow adopted procedures can be characterized 
as a lack of compliance with appropriate due process . 6 
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Under the Fourteenth Amendment, an employee's interest in pub¬ 
lic employment may be constitutionally protected. Since procedural 
fairness must be observed whenever the disqualification of a public 
employee threatens his or her property or liberty interests, due pro¬ 
cess entitles the individual to notice of the reasons for the institution's 
action and an opportunity for a hearing on disputed issues of fact. 
These procedures are designed to mitigate official action which is ar¬ 
bitrary or capricious, but because a liberty or property interest must 
be established by the employee before any process becomes due, of¬ 
ficial action may be allowed to stand if a protectable interest is not found. 

Liberty 

A liberty interest may be infringed when the results of admini¬ 
strative action impose a stigma or other disability on the employee 
that forecloses the individual's freedom to take advantage of other 
employment opportunities or otherwise injures good name, reputation 
or standing in the community. In Board of Regents v, Roth , 7 a faculty 
member hired to teach for one year at the university was informed, 
without explanation, that he would not be rehired. He alleged that 
the true reason for nonretention was his criticism of the university 
and insisted a due process hearing was required in which the univer¬ 
sity must justify its nonrenewal decision. The United States Supreme 
Court held that Roth failed to establish a violation of First Amend¬ 
ment free speech and no Fourteenth Amendment liberty interest was 
denied because the university had made no charges against Roth which 
would bar him from employment with another institution . 8 

In Roth no reasons were given for the professor's nonrenewal, but 
in Beitzell v. Jeffrey , 9 a faculty member who was denied tenure was 
unsuccessful in claiming the denial of a liberty interest even though 
his department chairman had submitted a memorandum to a grievance 
committee which described the professor's professional behavior as 
irresponsible and indicated that other faculty had expressed concern 
about the professor's drinking. The departmental committee had voted 
against a recommendation for tenure after a discussion which included 
references to the professor's lack of adequacy as a teacher and advisor 
and to his drinking. In all communications relevant to the decision 
not to grant tenure, the department chairman maintained a high level 
of confidentiality, disclosing the basis for the committee's decision to 
the professor and forwarding his memorandum to the grievance com¬ 
mittee only when the professor's attorney insisted that the memo be¬ 
come a public record in the grievance proceedings. 

The appellate court observed that the professor failed to show 
that the personal aspects of these discussions, including references to 
drinking habits, became public as a result of the actions of the depart¬ 
ment chairman or the university . 10 Since the chairman did not make 
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the charges public, the university could not be said to have stigmat¬ 
ized the former employee in such a way as to interfere with his ability 
to take advantage of other employment opportunities. 

If such a stigma were to have the demonstrated effect of foreclos¬ 
ing other employment opportunities, then the employee might suc¬ 
cessfully claim a right to a name-clearing hearing. For example, in Wells 
v, Doland , u a federal appeals court remanded for further consideration 
as to whether the liberty interests of a faculty member denied tenure 
were implicated by his department chair's statements that the faculty 
member had received complaints about his teaching and lack of lea¬ 
dership, and had a poor reputation in his teaching field. The appellate 
court's instructions to the lower court were that in order for the em¬ 
ployee to prove a stigma entitling him to a name-clearing hearing, he 
must plead and prove that the reasons given for termination were false, 
that those reasons were disseminated outside the institution, and that 
they would foreclose other employment opportunities. 

However, a stigma requiring a name-clearing hearing remains dif¬ 
ficult to establish. Denial of tenure would not constitute so significant 
a stigma to the employee's reputation as to create a right to due pro¬ 
cess. Courts reason that although a nonrenewal decision may reflect 
negatively on the employee, this stigma, absent evidence of charges 
that would seriously damage reputation or foreclose other employ¬ 
ment, are not of constitutional magnitude . 12 

Allegations that the faculty member was a poor performer and 
could not get along with colleagues have not been sufficient to raise 
a liberty interest 13 nor was a provost's statement quoted in the student 
newspaper that the faculty member's removal was in the best inter¬ 
ests of the department . 14 

The requirement that a stigma seriously damage the faculty 
member's ability to take advantage of other employment opportun¬ 
ities, coupled with the requirement of public disclosure of the reasons 
for the employment decision, has limited the number of cases in which 
faculty have successfully claimed a right to due process based on de¬ 
nial of a liberty interest. An allegation of incompetence, standing alone, 
would be insufficient to support a charge that the employee's repu¬ 
tation had been so stigmatized as to compel due process of law . 15 A 
charge of inadequate teaching performance would appear to be insuf¬ 
ficient to establish a stigma denying a liberty interest , 16 rather, a show¬ 
ing that the institution made public charges that the employee had 
been guilty of unprofessional conduct or immorality would seem re¬ 
quired. 

Property 

To compel due process protections, a public employee might show 
that a property interest exists which is sufficient to justify court inter- 
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vention. Typically, whether a legitimate claim of entitlement to con¬ 
tinued employment exists will be defined in reference to employee 
contracts, negotiated agreements, institutional regulations and state 
laws. Faculty in public institutions who are dismissed or otherwise 
denied property rights during the term of employment are entitled 
to due process of law. This view is consistent with the decision in Perry 
v. Sindermann , 17 in which the Supreme Court ruled that a teacher who 
had held his faculty position for four years, in reliance upon a defacto 
tenure arrangement, could establish a legitimate claim of entitlement 
worthy of due process protection. The Court cautioned, though, that 
"if it is the law (of the state) that a teacher ... has no contractual or 
other claim to job tenure, the ... claim would be defeated ." 18 

The limits of constitutional due process protection available to 
a term contract employee were established in Roth, in which an an¬ 
nual contract faculty member asserted that the institution must inform 
him of the reasons for nonrenewal of the contract and provide a hear¬ 
ing. Roth's claim was rejected, the Court determining that his prop¬ 
erty entitlement extended to reasonable notice of nonrenewal, but his 
interest in employment did not include a right to an explanation of 
the nonrenewal decision or a hearing on the decision not to renew. 

However, faculty who attain tenure or some other form of con¬ 
tinuing contract status are invested with a property interest in em¬ 
ployment which is subject only to removal for good cause or under 
circumstances, such as financial exigency, in which the institution can 
effectively plead that it can no longer perform the contract. Tenured 
status creates a presumption of fitness that requires institutional of¬ 
ficials to justify an adverse employment decision, and grants rights 
to the tenured employee that typically include automatic contract re¬ 
newal, heightened protection against layoff decisions, and elaborate 
due process in instances of employee discipline. Since the employee's 
contract is a property entitlement, dismissal requires that the employee 
receive elements of due process that include notice and a hearing at 
which a determination of whether there is good cause for an adverse 
employment decision is made . 19 

The faculty member involved in the Perry case was able to estab¬ 
lish defacto tenure by coupling the institution's lack of a formal tenure 
system with oral and written representations that satisfactory perform¬ 
ance would be rewarded with continuing employment. However, the 
award of de facto tenure is unlikely where institutional policy spec¬ 
ifies that only the governing board may award tenure and tenure can¬ 
not be acquired automatically . 20 

When an express tenure policy is in place, one federal court has 
rejected a former employee's assertion that he gained de facto tenure 
by virtue of his department chair's assurances that the employee was 
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making satisfactory progress toward tenure. The court emphasized 
that express institutional policy controlled the tenure process . 21 Assu¬ 
rances of tenure given a faculty member by an institution's agents would 
not appear to create a sufficient expectation of continued employment 
guaranteeing due process protections when the assurances are clearly 
contradicted by published tenure policies . 22 A promise by a depart¬ 
ment chair that a new professor would receive tenure "as a matter 
of course" or assurances by tenured colleagues that a professor is pro¬ 
gressing satisfactorily and would eventually receive tenure would not 
create an implied right to tenure when the non-tenured faculty mem¬ 
ber is given notice of a formal tenure process . 23 

Due Process 

An employee may claim a right to due process, including a hear¬ 
ing prior to the implementation of discipline, when the effect of the 
discipline would be to deny a property interest under the contract of 
employment. Under the decision in Cleveland Board of Education v. Lou- 
dermill, 2i the significance of the property interest in tenure would re¬ 
quire the institution to provide a pretermination hearing when discharge 
of a tenured faculty member is contemplated. Minimal due process 
in the pretermination stage would involve notice and explanation of 
the charges against the employee and an opportunity to respond to 
those charges . 25 However, in Gilbert v. Homar , 26 a university police off¬ 
icer who was suspended without pay and then demoted to a position 
as grounds keeper was not entitled to notice and an opportunity to 
be heard before the institution suspended him without pay for his ar¬ 
rest on drug related charges. Thus the requirement of Loudermill, that 
a tenured or continuing contract public employee be provided with 
a pretermination hearing, would not apply to an employee who was 
charged with a serious crime and suspended without pay, provided 
that the post-suspension hearing is promptly provided. 

The nature of the property interest that will be affected by an ad¬ 
verse employment decision is an important factor to consider in de¬ 
termining the extent of due process that must be provided . 27 For 
example, minimal due process, including notice of the reasons for a 
proposed deprivation and some opportunity to respond to those rea¬ 
sons, was required when administrators determined to reduce a fac¬ 
ulty member's compensation from a discretionary fund and advised 
him that he must realize the lost compensation through grant funds 
he generated . 28 In cases involving dismissal for cause, the due process 
required must meet a more rigorous standard because the nature of 
the deprivation is more substantial. 

The extent of process which is due depends on a balancing of the 
public institution's interest in efficient operation of the system against 
the weight of the property or liberty interest of the individual. The 
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seriousness and permanence of an adverse employment decision will 
influence the requirements for notice and/or hearing and the extent 
to which administrative appeal and review are necessary. Generally, 
where the faculty member has established a property or liberty inter¬ 
est worthy of due process, minimal elements afforded to the employee 
would include the following: 

1. Notice of cause for termination in sufficient detail to fairly enable 
the employee to show any error that may exist; 

2. Notice of the names of witnesses and the nature of their testimony 
as it relates to the cause for termination; 

3. Hearing within a reasonable period of time at which the employee 
may respond to allegations; 

4. Impartial hearing panel possessed of a reasonable level of exper¬ 
tise relative to the charges. 29 

While these minimal procedural safeguards afforded to employ¬ 
ees at public institutions would not extend to the rigid formalities of 
a criminal prosecution, courts have elaborated on key due process pro¬ 
tections in several decisions. Among these procedural protections, courts 
have required: (1) written notice of grounds for dismissal together with 
the allegations of misconduct related to those grounds; (2) opportun¬ 
ity to discover the evidence supporting the dismissal action; (3) op¬ 
portunity to be heard and present witnesses at the hearing; (4) right 
to confront and cross-examine adverse witnesses; (5) impartial hear¬ 
ing by faculty peers; and (6) written statement by the hearing panel 
specifying the evidence which was relied upon in making the employ¬ 
ment decision. 30 The institution may also wish to formally adopt the 
AAUP's 1958 "Statement on Procedural Standards in Faculty Dismissal 
Proceedings." 31 

When the institution adopts a rule or guideline establishing a dis¬ 
ciplinary procedure for its employees, that procedure should be sub¬ 
stantially followed and observed in good faith by the institution. 
Fundamental fairness also requires that the institution's decision on 
discipline have a rational basis. 32 Applying an "arbitrary and capri¬ 
cious" test, judges review disciplinary decisions of institutions in or¬ 
der to determine whether the action is justified or is without foundation 
in fact or sound basis in reason. 33 

Courts expect substantial compliance with due process standards 
identified in institutional policies, but defects in procedure may not 
always invalidate the process. 34 "Substantial," does not mean that com¬ 
pliance must be so rigorous that any deviation will result in overturn¬ 
ing an adverse employment decision. 

In a North Dakota case, a faculty member challenged a nonre¬ 
newal decision on the grounds that the institution failed to adequately 
follow the evaluation format outlined by the department. The written 
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policy stipulated that nontenured faculty are to be evaluated at the 
end of the first semester of their first year and again at the end of their 
first year. The faculty member asserted that her second evaluation, 
coming in February, occurred several months before the end of the 
second semester. That evaluation had identified deficiencies in effec¬ 
tive communication, student retention, and student satisfaction with 
course materials. The reviewing court held that there was substantial 
compliance with the department's written evaluation procedures and 
that the purpose of evaluation, to inform the faculty member of her 
job performance, was accomplished. 35 

Notice requirements governing employment may extend beyond 
provision for notice of adequate cause. For example, while an insti¬ 
tution can enforce rules governing outside employment of faculty, 36 
the failure to enforce rules governing employment may limit the 
institution's authority to invoke the rule without notice to faculty. In 
one instance, the terms of a collective agreement clearly established 
the institution's authority to prohibit concurrent full-time employment, 
but the rule was never enforced from its inception in 1969 through 1980. 

The institution enforced the rule without notice of its intention 
to do so and acted to dismiss thirty members of the faculty. In uphold¬ 
ing a challenge that enforcement of a rule so long dormant was ar¬ 
bitrary and capricious, a federal court insisted that the institution should 
have notified faculty of intent to implement enforcement in order that 
faculty could take steps to comply. 37 

However, notice need not strictly conform to institutional regu¬ 
lations where it is reasonable to conclude the employee was adequately 
informed of charges. A nontenured employee who was given oral no¬ 
tice of termination, contended that the college handbook was incor¬ 
porated by reference in the annual contract of employment and the 
handbook compelled written notice of grounds for termination. Al¬ 
though the faculty member had been advised of four specific grounds 
for termination in a meeting with the college president, and had re¬ 
ceived a hearing by a special review committee, she insisted that strict 
adherence to the notice provisions of the handbook was required. The 
Supreme Court of North Dakota ruled otherwise, finding that the fac¬ 
ulty member received adequate notice of the reasons for termination 
and summarily dismissing her claim that she was denied due process. 38 

The procedural right to a hearing at which the tenured employee 
may respond to charges prior to dismissal is a guarantee under the 
due process clause of the Fourteenth Amendment. This hearing can¬ 
not be limited by a public institution's procedural standards, although 
all that is required is a pretermination opportunity to respond to charges, 
coupled with sufficient posttermination administrative procedures to 
meet the public institution's guidelines for due process. 39 In general, 
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courts require public institutions to provide some form of pretermi¬ 
nation hearing before a decision dismissing the employee or denying 
other significant employment benefits can be implemented. 40 

Minimal due process standards include the right to a hearing before 
an unbiased tribunal at which the employee can refute the allegations 
related to cause for dismissal and challenge or present evidence and 
testimony. 41 While the employee cannot compel a rigid checklist of 
due process protection at the hearing, hearing procedures must be cal¬ 
culated to achieve a fair result, balancing the employee's interest against 
that of the government so as to avoid any erroneous deprivation of 
rights. 42 As a consequence, procedural protections at the hearing need 
not be elaborate or rigidly followed, but they must be responsive to 
judicial concerns for fairness and impartiality. 

The right to have representation by an attorney in a termination 
decision will often depend on the law of the particular jurisdiction. 
In Frumkin v. Board of Trustees, 43 a federal appeals court approved of 
an institution's policy allowing counsel to be present and advise, but 
prohibiting the attorney from conducting cross examination of wit¬ 
nesses. The court's justification for this policy was that due process 
did not require a full-fledged adversarial proceeding. 

University administrators may sometimes find that there are al¬ 
ternative due process procedures under institutional policy for deal¬ 
ing with issues of employee discipline. In these instances, the better 
course is to conform to those procedures that offer the greatest extent 
of due process protection to the employee. However, courts will not 
automatically invalidate disciplinary action if alternative procedures 
are used. In one case, a tenured professor, subject to suspension based 
on allegations of sexual harassment of students, challenged the notice 
and hearing provided on the basis that it failed to conform to the spe¬ 
cific requirements of the sexual harassment policy. In affirming the 
institution's due process procedures in the suspension decision, a fed¬ 
eral court emphasized that there is no requirement under the Four¬ 
teenth Amendment that an institution follow a particular procedure, 
nor is the employee entitled to the due process procedure of his or 
her choice. The court ruled that the institution's decision to follow the 
due process procedures set forth in the faculty collective bargaining 
agreement, rather than those established under the sexual harassment 
policy, did not violate constitutional standards. 44 

In a similar case, a tenured university professor who was publicly 
censured and bared from administrative positions as a sanction for 
''seriously negligent scholarship," was held to have received adequate 
due process despite the institution's failure to conform to the dismissal 
proceedings set forth in the faculty handbook. The federal appeals court 
examined the institution's ad hoc procedures for addressing alleged 
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plagiarism on the part of the professor and found that the professor 
had adequate notice of charges against her, an opportunity to challenge 
for cause any of the panel members who heard her case, to present 
evidence, call witnesses, challenge witnesses, and bring a colleague 
to the hearings to assist her. 

At the conclusion of the hearings, the committee recommended 
censure and forwarded its report to the academic dean. The dean asked 
the professor to respond in writing to the report, and this response 
was incorporated along with the panel's recommendations and fin¬ 
dings to the provost with a recommendation from the dean that the 
professor be censured. The court regarded the university's procedures 
as providing ''an impressive array of due process safeguards." 45 


DENIAL OF FREE SPEECH, ASSOCIATION 
OR ACADEMIC FREEDOM 

While it is undeniable that institutions of higher education have 
a legitimate interest in discharging unfit employees and in insuring 
the efficiency of the institution's operations, the right of employees 
to speak out on matters of public concern, or of faculty to exercise 
authority over matters within the realm of an academic freedom priv¬ 
ilege, has served as a constraint on these institutional prerogatives. 
Courts give special scrutiny to adverse employment decisions involv¬ 
ing the exercise of employee speech, and are particularly sensitive to 
evidence of pretextual dismissals taken by public institutions in retal¬ 
iation for an employee's exercise of free speech. 

Professional organizations demonstrate a similar sensitivity to free 
speech issues as related to the concept of academic freedom. The 
AAUP's "1976 Recommended Institutional Regulations on Academic 
Freedom and Tenure" states that "adequate cause for a dismissal will 
be related directly and substantially, to the fitness of the faculty mem¬ 
ber in his professional capacity as a teacher or researcher. Dismissal 
will not be used to restrain faculty members in their exercise of aca¬ 
demic freedom or other rights of American citizens." 46 

The protection of a public employee's right to speak out on a mat¬ 
ter of public concern is a subject of special judicial concern in federal 
courts. Academic freedom for faculty of public institutions has been 
characterized by the United States Supreme Court as "a special con¬ 
cern of the First Amendment." 47 However, while these protections are 
often tied to notions of "academic freedom" it is probably more ac¬ 
curate to characterize these rights as First Amendment constitutional 
protections, largely because United States courts have been reluctant 
to recognize an entitlement which would go beyond the grant of free 
speech and association available to every citizen. 
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To protect the right of the employee to constitutionally guaran¬ 
teed First Amendment freedoms, courts have elaborated a series of 
tests which balance the rights of the individual against the public 
institution's interest as employer. Typically, an employee would be 
required to establish that his or her conduct was constitutionally pro¬ 
tected, and that it was the exercise of this constitutionally protected 
right that was the primary or motivating factor in the public institution's 
adverse employment decision. Even when an employee could have 
been discharged for no reason whatever, with no constitutional right 
to a hearing on the administrative decision, he or she may establish 
a claim for damages and reinstatement, if the adverse employment 
decision was made on the basis of the employee's exercise of First 
Amendment freedoms. 

The application of First Amendment constitutional protections is 
illustrated in a case involving a non-tenured teacher whose contract 
was not renewed following her sixth year of teaching in a junior col¬ 
lege. The official reason for nonrenewal, "declining enrollment and 
poor evaluation of work," was appropriate enough, but the faculty 
member introduced evidence that the real reason for nonrenewal was 
administrative retaliation for her vigorous support for her husband's 
candidacy for the college board of regents and her efforts to promote 
a faculty association. 

The record revealed that the department chairperson and other 
administrators admitted advising the teacher to have her husband with¬ 
draw from the election, voiced objection to her activity on behalf of 
the teacher's association, and recommended non-renewal to discipline 
the teacher for trying to create ill will or lack of cooperation with the 
administration. This evidence supported a jury verdict awarding dam¬ 
ages and a federal appeals court agreed that the teacher had not been 
rehired because of her constitutionally protected political and profes¬ 
sional activities. 48 

In similar cases involving allegations that an employee was dis¬ 
charged for a constitutionally impermissible reason, courts have relied 
upon an analytical framework established in a series of United States 
Supreme Court decisions. This framework requires that courts follow 
a sequence of four steps in analyzing an employee's free speech claim: 

First, did the employee's speech relate to a subject of legitimate 
public concern, entitling the employee to constitutional protection? 

Second, was the employee's protected speech a substantial or 
motivating factor in the dismissal decision? 

Third, if protected, was the action taken by the institution in 
response to the constitutionally protected free speech justified in 
consideration of the institution's interest in promoting efficiency 
of operations? 
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Fourth, could the employee be dismissed for adequate cause not¬ 
withstanding his or her exercise of free speech? 

In Connick v. Myers,® a governmental employee was terminated 
after circulating a questionnaire among other employees concerning 
office policies and morale. The distribution of the questionnaire arose 
in the context of a dispute between the employee and her supervisor 
over a transfer and reassignment. The United States Supreme Court 
reviewed the content of the questionnaire and found it related pri¬ 
marily to matters of personal concern, considering the context of the 
employee's personal dispute over her reassignment. Since the 
employee's speech did not relate to a matter of political, social, or other 
concern to the community, no First Amendment free speech issue was 
involved and no challenge to the dismissal predicated on a denial of 
free speech could be sustained by the courts. 

In deciding whether a faculty or staff member's free speech rights 
have been violated, the employee must first carry the burden to es¬ 
tablish that the speech related to matters of public concern. This initial 
level of analysis requires the reviewing court to consider the content 
of the speech and the context in which the speech arose in order to 
weight the degree of public interest in the employee's speech against 
the need for effective harmony and discipline required by the public 
college or university. Under this analysis, an employee's speech or 
expression could be the basis for an adverse employment decision as 
long as that speech relates substantially to the employee's personal 
interests rather than to matters of concern relevant to a political, so¬ 
cial, or public policy issue. 

The Connick analysis was used to justify an adverse employment 
decision affecting a faculty member who criticized departmental re¬ 
organization and allocation of his salary and benefits at a public in¬ 
stitution. The critical comments, made to colleagues and students, were 
held to be matters of individual, not public, concern. 50 The court's opin¬ 
ion included the pronouncement: "[A]n individual cannot bootstrap 
his individual grievance into a matter of public concern by bruiting 
his complaint to the world or by invoking a supposed popular interest 
in all aspects of the way public institutions are run." 51 

Making the determination as to whether an employee's speech 
is on a matter of public concern requires the court to consider if the 
speaker is speaking more like a citizen or a disgruntled employee whose 
statements are primarily related to a personal interest. 52 In one case, 
two faculty who were denied tenure and not renewed alleged that 
the primary reason they were subject to an adverse employment de¬ 
cision involved letters they sent to university officials requesting an 
external examination of the review process within their department. 
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Both faculty members expressed concern that an internal feud among 
faculty in the department was divisive and threatened their careers. 

The federal appeals court affirmed a district court's determina¬ 
tion that these letters did not involve a matter of public concern within 
the protection of the First Amendment. Assessing the employee's mot¬ 
ivation in seeking the external review, the court noted that the context 
in which the letters were written was one involving personal interest 
in calming tensions within the department, and characterized the let¬ 
ters as "much more akin to an effort to resolve an internal squabble 
than to statements by individuals speaking out as citizens. 53 

A professor's public disclosure of grade fraud allegations was re¬ 
garded as a matter of public concern worthy of constitutional protec¬ 
tion. 54 In another case, a college professor's letters to the editor and 
scholarly writings expressing controversial views on racial differen¬ 
ces were regarded as constitutionally protected matters of public 
concern. 55 An employee's complaints about the proposed closing of 
a branch campus of a university and the university's spending pri¬ 
orities were regarded as matters of public concern because these is¬ 
sues related to the basic functions and mission of the university. 56 

In determining what constitutes a matter of public concern, it is 
not necessary that the content of speech touch upon "matters of trans¬ 
cendent importance, such as the origins of the universe or the merits 
of constitutional monarchy" but the speech must relate to matters in 
which the public might be interested as distinct from wholly personal 
grievances, which are remote from the First Amendment's central con¬ 
cerns for the protection of religious, political, or philosophic speech. 57 

Further, the fact that a faculty member's speech (criticizing his 
department for maintaining close relationships with the local business 
community and thus compromising ethical standards for objectivity 
in the academy) is directed only to colleagues and not to the general 
public is not controlling on the determination of whether the speech 
is protected. 58 

Whether an employee's speech involves a matter of public con¬ 
cern must be determined from the content, form and context of the 
speech. A tenured associate professor with a history of contempt for 
and criticism of the university president and his management of the 
university brought suit alleging that he was denied promotion to full 
professor in retaliation for his criticisms. The federal appeals court eval¬ 
uated whether the professor's criticism of the president was a matter 
of public concern, and emphasized that although much of the com¬ 
munication involved memoranda and letters between the professor 
and the president, the communication involved elements of both per¬ 
sonal concern about the internal management of the university and 
public concern about the university's financial problems. 
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Invoking a balancing test, the federal appeals court remanded the 
case to the district court with the admonition that "once (the profes¬ 
sor) has clearly stated all of the instances of speech he considers to 
be protected and the district court has determined which of those suf¬ 
ficiently relate to matters of public concern, the court should proceed 
to balance" the professor's interest in commenting on matters of pub¬ 
lic concern against the university's interest in promoting the efficiency 
of the public services it performs. 59 

Community college employees of the public radio station were 
not denied free speech rights when they were dismissed for failure 
to conform to a directive prohibiting reporting on certain topics on 
the air. The court emphasized that the licensee of the state-owned pub¬ 
lic television station has the right to make editorial decisions and, as 
a closed forum, those decisions may be enforced against employees 
who are informed of the prohibitions and defy them. 

In addition to considering the content, form, and context of the 
speech, courts focus on the motive of the speaker and attempt to de¬ 
termine whether the speech was calculated to redress personal grie¬ 
vances or whether it had a broader public purpose. 60 Cases involving 
challenges to free speech rights involve a broad mix of public versus 
private forums and speech that ranges across a continuum of public 
concerns and private interests. 

In one case, a teacher, dismissed from employment after repeated 
instances in which she had complained to her administrative super¬ 
visor about desegregation policies, prevailed on the argument that her 
speech was constitutionally protected and could not serve as a basis 
for an adverse employment decision. The supervisor, though he char¬ 
acterized the employee's speech as "insulting" and "hostile," was pro¬ 
hibited from arguing that he was a captive audience and an unwilling 
recipient of the teacher's views because he maintained an "open door 
policy," creating a forum for the teacher's comments on matters of 
public concern. 61 

Evidence that a faculty member criticized a dean or department 
chair are more likely to be characterized as internal grievances out¬ 
side the realm of public concern when the comments are narrowly 
focused on employee dissatisfaction with administrative policies. 62 How¬ 
ever, when the criticism involves matters of public policy (e.g. con¬ 
cerns about large class sizes, lack of adequate course offerings, and 
overemphasis on increasing enrollment) an adverse employment de¬ 
cision may implicate retaliation for the exercise of constitutonal rights. 63 

Under the Connick test, an Ohio counselor's speech was charac¬ 
terized as relating only to her personal interest. Admissions that she 
was bisexual and had a female lover were made to teaching collea¬ 
gues on a "confidential" basis, which indicated that she did not con- 


Legal Challenges 


67 




sider her comments to be on matters of public concern. Only when 
she was asked to resign did she talk with other teachers about her 
sexual preference in an effort to enlist support. These latter statements 
are particularly like those that went unprotected in Connick, because 
the statements were made in an effort to avoid nonrenewal. 64 

Faculty speech on matters of public concern in a public forum 
has consistently been protected under First Amendment standards un¬ 
less it could be established that the institution's interest in the effici¬ 
ency of its operations outweighed the employee's constitutional rights. 
Faculty legislative lobbying efforts on behalf of higher salaries would 
appear to be protected speech, 65 as would the expression of unpopular 
political views 66 and communications disclosing institutional violations 
of state laws or regulations to proper state authorities. 67 In these and 
other instances, however, the burden of proof is with the faculty or 
staff member to establish that the conduct was protected and that the 
adverse employment decision was primarily or substantially motivated 
by a desire to punish for that protected conduct. 

An avowed Marxist, openly critical of textbooks and politically 
active on behalf of the Progressive Labor Party, was reinstated by a 
federal court when it was determined that the administration's ostens¬ 
ible reason for nonrenewal, alleged student complaints, had never been 
discussed with the professor nor verified by the department chair. 68 
After finding that the teacher had never used his classroom to pros¬ 
elytize nor deviated from required curriculum, the court concluded 
that the teacher's nonrenewal was attributable to his exercise of free 
speech and held the administration had acted in a constitutionally im¬ 
permissible fashion. 

A professor was denied tenure and discharged after she wrote 
an editorial for the college paper accusing the chairman of the board 
of trustees of a conflict of interest in the awarding of a college contract 
to his nephew. The college president mailed her new contract and con¬ 
gratulated her on receiving tenure. Two months later her new contract 
was rescinded by the board of trustees because of the alleged impro¬ 
priety of the editorial. The court held that her discharge was in retal¬ 
iation for her exercise of protected speech and ordered reinstatement. 69 

In Pickering v. Board of Education, 70 the Supreme Court found that 
a teacher's statements, incorporated in a published "letter to the ed¬ 
itor" in a local paper, involved a matter of public concern. It proceeded 
to set out the method by which a court is to determine if a public 
employee's free speech right has been violated by the response of his 
employer. 

The court recognized that a governmental body acting as an em¬ 
ployer has a greater interest in regulating the acts of its employees 
than it does with respect to the public at large. 71 This interest derives 
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from the need to promote efficiency and integrity in operations and 
to maintain appropriate discipline. As a result, a decision rests on weigh¬ 
ing the relative interests of the teacher and the school district. This 
test requires a court to find: 

[A] balance between the interests of the [employee], as a citizen, in 
commenting upon matters of public concern and the interest of the 
state, as an employer, in promoting the efficiency of the public ser¬ 
vices it performs through its employees . 72 

Once a court determines that an employer's speech involves a mat¬ 
ter of public concern, the employee must demonstrate that his speech 
was the primary or motivating reason for the adverse employment 
decision . 73 A non-tenured professor who was relieved of his teaching 
duties and not renewed charged that the adverse employment deci¬ 
sion was predicated on his expression of views regarding diversity 
and multiculturalism. The speech allegedly involved classroom ma¬ 
terials and discussions, comments in faculty meetings, and articles and 
cartoons posted on the wall outside the professor's office. The insti¬ 
tution defended by asserting that the professor had a history of dif¬ 
ficulty in working with women colleagues, and fostered an atmosphere 
of threat and division within the department. Applying the Pickering 
balancing test, the court found that the professor's comments on is¬ 
sues of diversity was speech on a matter of public concern, but held 
that the institution's interest in promoting the efficiency of its opera¬ 
tions outweighed the professor's classroom speech. 

With regard to classroom speech, the court noted that the record 
supported the view that the professor's interjection of diversity dis¬ 
rupted the uniformity of instruction in the department, created divi¬ 
sions within the faculty, and trenched upon courses in other divisions 
of the university. The court found that the professor's comments in 
faculty meetings and postings outside his office were constitutionally 
protected, and, again applying the balancing test, ruled that the 
professor's interest in exercising free speech in these contexts out- 
weighted the institution's interest in efficient operation. However, the 
court granted summary judgment to the institution on the basis of 
evidentiary findings that the institution could have terminated the pro¬ 
fessor absent consideration of the protected speech. The court concluded 
that the institution met its burden to show that the professor's diffi¬ 
culty in working with colleagues together with his disruption of the 
delivery of courses, justified the institution in relieving him of his teach¬ 
ing assignments and not renewing his contract . 74 

Clearly, an employee's exercise of free speech cannot insulate the 
employee from an adverse employment decision based on other con¬ 
duct unrelated to First Amendment protections. In Mt Healthy City 
School District v. Doyle , 75 the United States Supreme Court concluded 
that a teacher's disclosure of a proposed teacher dress code policy via 
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a local radio talk show could not serve as the basis for an adverse em¬ 
ployment decision, as the speech was on a matter of public concern 
and constitutionally protected. However, the case was remanded to 
allow the board to establish that the adverse employment decision 
was justified absent consideration of the protected speech. The Court 
reasoned that the teacher should not be able, by engaging in the ex¬ 
ercise of free speech, to prevent the school district from assessing per¬ 
formance unrelated to free speech and reaching a decision not to rehire 
the employee on the basis of that record. 

Despite substantial evidence that the employee is outspoken on 
matters of public concern, an institution may establish that the basis 
for an adverse employment decision is unrelated to the employee's 
claim of a violation of free speech. In one case, a federal district court 
rejected an associate professor's claim that he was denied promotion 
to full professor because he criticized departmental policy . 76 Although 
the court found that his criticisms of arbitrary conduct, nepotism, and 
racism within the department were constitutionally protected, the court 
characterized the professor's insistence that he was retaliated against 
to be grounded on a "muddled conspiracy theory ." 77 Ruling for the 
university, the court concluded that the institution's basis for denying 
promotion, although a subjective assessment related to lack of schol¬ 
arly productivity, was a valid neutral reason to deny promotion. 

A tenured professor alleged violation of his free speech rights un¬ 
der the First Amendment when he was subject to censure and dis¬ 
missal. The federal district court reviewed an extensive record, finding 
the professor had made harassing, coercive, and threatening state¬ 
ments to colleagues and administrators and falsely accused the uni¬ 
versity president and a number of others of criminal misconduct. While 
the professor had exercised free speech rights of a matter of public 
concern in criticizing the policies and practices of the National Science 
Foundation, the court ruled that the bulk of his "speech" was unpro¬ 
tected. The court found "an abundance of evidence to sustain the con¬ 
clusion that an independent basis existed for (censure and dismissal) 
... which was unrelated to any free speech rights the professor may 
have invoked , 78 

Institutions of higher education can withstand a charge of deny¬ 
ing free speech and association if it can be shown that the faculty or 
staff member could have been disciplined notwithstanding the exer¬ 
cise of constitutionally protected rights. A jury verdict for an institu¬ 
tion was affirmed on appeal when the court held that the teacher was 
denied salary increases due to unsatisfactory scholarship rather than 
public criticism of university projects . 79 In a similar case, a university 
dean's affidavit established that a professor was denied summer teach¬ 
ing and given a relatively small salary increase in order that the low- 
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est paid faculty members might be provided additional compensation 
to keep highly competent but underpaid young faculty. 80 The affidavit 
overcame the senior faculty member's allegations that the denial of 
salary increases and summer teaching was in retaliation for the 
professor's opposition to the dean's selection during search commit¬ 
tee deliberations. 

When a faculty member was not renewed after protesting reas¬ 
signment from a graduate to a freshman course, he challenged the de¬ 
partment chairman's recommendation not to renew on the basis that 
his criticism of the chairman's directive on reassignment was protected 
by free speech. However, the record supported the testimony of the 
department head that the decision not to renew had been reached some 
months prior to the teacher's protests and criticisms of the depart¬ 
ment chairman and the court concluded that the decision not to renew 
was not predicated on the faculty member's exercise of free speech. 81 

Pickering emphasizes that a court must attempt to balance the 
employee's interest in commenting on matters of public concern against 
the employer's interest in efficiency. Evidence that a faculty member's 
criticisms introduced discord in his or her relations with colleagues 
or adversely affected classroom performance may justify an adverse 
employment decision against outspoken faculty. 82 When the court 
weighs the interest of the employee in commenting against the inter¬ 
est of the employer in efficient operation, concerns about the potential 
disruption of the institution's efficient operation may relate to whether 
the speech (1) impairs discipline or control by superiors, (2) disrupts 
coworker relations, (3) erodes close working relationships premised 
on personal loyalty and confidentiality, (4) interferes with the speaker's 
performance of his or her duties, or (5) obstructs the routine operation 
of the office. 83 

In Waters v. Churchill, 84 a four-judge plurality of the United States 
Supreme Court held that the government could fire an employee for 
disruptive speech based on its reasonable belief as to what the em¬ 
ployee said, regardless of what was actually said. In addition, when 
weighing the value of the employee's speech against the interference 
with government operations, the Waters plurality indicated that a gov¬ 
ernment employer need only show that the speech is likely to be dis¬ 
ruptive before the speaker may be punished. 85 This decision would 
appear to permit an institution to punish an employee for speech on 
a matter of public concern if it was reasonable for the employer to 
believe that the speech would disrupt efficient operations and the po¬ 
tential interference with institutional operations could reasonably be 
foreseen to outweigh the free speech rights of the employee. 

Applying the Waters decision, a federal appeals court ruled that 
a university's decision to limit the term of a department chair because 
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of a controversial speech he had given off campus was justified be¬ 
cause the institution had made a substantial showing that the speech 
would disrupt university operations. In the speech, the department 
chair had criticized public school curriculum as racially biased and 
made several derogatory comments, particularly about Jews. While 
the speech clearly involved matters of public concern— black oppres¬ 
sion and public school curriculum—the court balanced the interest 
of the chair in commenting on a matter of public concern against the 
institution's interest in promoting the efficiency of its services. The 
appeals court reasoned that the extent of the interference with efficient 
operations need not be actual, rather, the institution must show that 
the speech "threatened" to interfere with government operations. The 
appeals court read Waters to hold that even when a speech is clearly 
on matters of public concern, the institution's burden is to make a sub¬ 
stantial showing of "likely interference" and not actual disruption. 86 

In Hall v. Ford, 87 a federal appeals court held that a university ath¬ 
letic director could be discharged for exercising his right to free speech 
with respect to matters of university policy. The court determined that 
the athletic director's comments about the institution's violation of 
National Collegiate Athletic Association rules was a matter of public 
concern, but noted that "the higher the level (within the administra¬ 
tion) the employee occupies, the less stringent is the government's bur¬ 
den of proving interference with its interest. 88 The court affirmed 
discharge because the athletic director occupied a policy-making po¬ 
sition, commented on policy issues within his own area of responsi¬ 
bility, and his opposition to the policies of the board could reasonably 
be expected to undermine the governing board's plan for the university's 
efficient operation. 89 

Tenured professors who were transferred to another department 
based on their open letter critical of the department's leadership, fund¬ 
ing and facilities were unsuccessful in challenging the transfer as a 
violation of free speech. The federal appeals court found no demon¬ 
strated property interest on which to base a claim of a denial of due 
process since the faculty members retained their salaries, benefits, and 
rank. While the criticism of the department leveled by the professors 
implicated public concerns, the court held that the disruption in ef¬ 
ficient operations caused by the speech justified the transfer. The court 
regarded the professors' criticism as significantly hampering depart¬ 
mental morale, harmony and communication among colleagues, 90 

Two university administrators, transferred from their administra¬ 
tive positions in a research center, contended that their transfers were 
undertaken in reprisal for their accusations that the director under 
whom they worked had engaged in misappropriation of funds. The 
institution justified the transfers on the basis that the accusations, which 
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led to an extended audit and exoneration of the director, were highly 
disruptive to close working relationships in a workplace that required 
loyalty and mutual confidence. The two employees were associate and 
assistant directors of the center, and the record provided ample evi¬ 
dence that close working relationships between the directors and other 
members of the staff had been disrupted. Morale in the center had 
declined, staff had threatened to quit if the situation was not reme¬ 
died, and the directors no longer spoke to each other. Affirming a grant 
of summary judgment for the institution and its agents, the court ruled 
that the transfers were justified and no violation of First Amendment 
rights was established. 91 

An academic coordinator/counselor for the athletic program at 
a public university initially refused to divulge information about ath¬ 
letes who had confided information to her concerning gambling ac¬ 
tivity. She refused to provide the information to campus police, even 
after being directed to do so by her supervisor, contending that this 
would violate the privacy of the athletes involved. Although she ul¬ 
timately consulted an attorney and determined that the information 
could be divulged, she was evaluated at the mid-point of her contract 
period and advised that, as a result of her initial refusal to provide 
information, she had "a serious weakness" in her "ability to work col- 
laboratively." When she was denied reappointment, she challenged 
the adverse employment decision as a violation of her free speech. 
The federal district court ruled that even assuming that the employee's 
refusal to provide information was related to a matter of public con¬ 
cern (helping young people to deal with illegal activities), the 
university's interest in protecting the integrity of amateur athletics and 
keeping the university environment free from illegal activity out¬ 
weighed that of the employee. 92 

False accusations, bitter attacks on colleagues or superiors and 
threats or encouragement of unlawful or disorderly conduct would 
not be constitutionally protected speech. In an illustrative case, a pub¬ 
lic school teacher's letter to fellow teachers criticizing the school dis¬ 
trict for budgetary mismanagement and encouraging his fellow teachers 
to engage in a "sick-out" during the week of final examinations jus¬ 
tified discharge. In rejecting the teacher's claim that the dismissal vi¬ 
olated his free speech rights, the court acknowledged that the complaints 
of budgetary mismanagement might reasonably fall within the area 
of constitutionally protected speech. However, even assuming that the 
speech was protected, the court concluded that the teacher's advocacy 
of a "sick-out" justified dismissal because the speech urged deliberate 
violation of regulations and employment terms and would cause dis¬ 
ruption of school operations. 93 
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A tenured assistant professor, dismissed for playing a prominent 
role in unauthorized protest activities which took place during school 
hours on school property, contended that his dismissal was in retal¬ 
iation for his exercise of free speech and assembly rights granted by 
the constitution. The facts were that the professor tried to stop a mo¬ 
torcade bringing officials to a campus ceremony, led student demon¬ 
strators in raucous catcalls to disrupt the ceremonies, and encouraged 
demonstrators out of their seats and onto the stadium field, thus creat¬ 
ing a danger of violent confrontation. The court upheld a finding that 
the professor's actions went beyond advocacy of ideas, counseling and 
engaging in a course of conduct which interfered with and disrupted 
the regular operation of the institution in a manner which left him 
outside the protection of the First Amendment. 94 

Where protected speech or academic freedom issues relate to con¬ 
duct in the classroom, courts have demonstrated considerable reluc¬ 
tance to intervene in adverse employment decisions, particularly where 
non-renewal is involved. A nontenured faculty member who was not 
renewed because her teaching philosophy conflicted with the peda¬ 
gogical approach favored by the institution failed to establish a vio¬ 
lation of free speech or academic freedom related to her choice of 
teaching methods. 95 Similarly, a substitute teacher who was not con¬ 
tinued because his methods of teaching and counseling were at va¬ 
riance with the curriculum and procedures at the state university did 
not establish that his activities were matters of public concern justi¬ 
fying constitutional protection. 96 

However, a public college or university must be cautious in under¬ 
taking employment actions which would restrict a faculty member's 
free speech or academic freedom rights related to classroom speech 
on controversial yet curriculum-related issues. An administrative re¬ 
primand for speaking out on a collective bargaining controversy in 
a political science class could be considered a violation of free speech 
and academic freedom if it were established that the topic was a mat¬ 
ter of public concern relevant to the curriculum and the reprimand 
had a "chilling effect" on free speech by creating an atmosphere in 
which the action was viewed as a sanction for faculty speech on con¬ 
troversial, yet germane, topics. 97 

However, in Bishop v. Aronov, 98 a university professor who was 
reprimanded for injecting his religious beliefs into classroom instruc¬ 
tion and conducting optional classes to discuss Christian perspectives 
was unsuccessful in challenging the reprimand as a violation of his 
free speech and academic freedom prerogatives. The federal appeals 
court viewed the university classroom as a closed forum, and acknowl¬ 
edged the institution's "authority to reasonably control the content 
of its curriculum, particularly that content imparted during class time." 99 
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In rationalizing its decision, the court fashioned a multi-factor test 
of classroom speech. First, the court considered the classroom context 
of the speech and its potential for a coercive effect upon students that 
the institution may wish to avoid. Second, the court considered the 
university's position as a public employer "which may reasonably re¬ 
strict the speech rights of employees more readily than those of other 
persons." 100 Third, the court considered the possibility that classroom 
speech could appear to grant endorsement of the ideas presented by 
the instructor. Finally, the court considered "the strong predilection 
for academic freedom as an adjunct of the free speech rights of the 
First Amendment. 101 Viewing the reprimand as reasonably restricting 
the professor from interjecting his views into course material presented 
in classroom speech, the court concluded the limitations were narrowly 
tailored and would not restrict the professor from responding to stu¬ 
dent questions about his religious opinions. 

One federal appeals court has addressed the question of whether 
a professor employed in a public university is constitutionally protected 
in the abusive use of profanity in the classroom. The professor had 
received previous warnings and written reprimands for the use of terms 
such as "damm," "bullshit," and "God damn," in classroom com¬ 
ments. He contended that his language was not obscene, but only pro¬ 
fane and as such enjoyed constitutional protection. Reasoning that the 
right to free speech under the First Amendment is always tempered 
by the rights of the audience and the nature of the free speech involved, 
the appeals court held that the nature of the speech, largely oriented 
to castigating students, was not related to a matter of public concern. 
Even if the comments could be viewed as an attempt to motivate stu¬ 
dents, the court was unwilling to extend constitutional protection to 
the utterances, describing them as "a deliberate, superfluous attack 
on a 'captive audience' with no academic purpose of justification." 102 

In Dambrot v. Central Michigan University , 103 a federal appeals court 
ruled that a university's sexual harassment policy, used to justify the 
dismissal of a coach who used the word "nigger" in a locker room 
speech designed to motivate players, was overbroad and violated free 
speech because, in the court's characterization, "The broad scope of 
the policy's language presents a 'realistic danger' the university could 
compromise the protection afforded by the First Amendment." 104 

The court reasoned that since the policy's vague language could 
be subjectively enforced, it could reach constitutionally protected ac¬ 
tivity as well as unprotected conduct, thus violating free speech and 
due process provisions. However, the court went on to conclude that 
the university could dismiss the coach since his statement was not 
constitutionally protected. The court considered the content, form and 
context of the locker room speech, and determined that the coach's 
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concern about the "degree of aggressiveness" of his athletes did not 
rise to a matter of public concern. Rejecting the contention the state¬ 
ment was protected by an academic freedom privilege, the court rea¬ 
soned that the coach's comment "served to advance no academic 
message" and the university has a right to disapprove the use of the 
term as a motivational tool." 105 

In "Silva v. University of New Hampshire, 106 a university writing 
instructor, who was disciplined for classroom comments, was success¬ 
ful in obtaining injunctive relief after establishing that the university's 
sexual harassment policy had a chilling effect on the exercise of Iris 
free speech. The professor's classroom comments involved comparing 
sexual intercourse with the ability to effectively focus a composition 
and a belly dancer's description of her art as exemplary definition. 
The use of the sexual analogies and metaphors to illustrate writing 
concepts led to student complaints of sexual harassment. 

On judicial review, a federal district court found the comments 
were constitutionally protected speech, reasoned that the preservation 
of academic freedom is a matter of public concern, and concluded that 
the professor's comments were made for a legitimate pedagogical pur¬ 
pose of conveying principles relevant to the subject matter of his course. 
Ruling that the professor's academic freedom outweighed the institu¬ 
tion's interest in punishing his speech, the court granted reinstate¬ 
ment with back pay. 

Courts have acknowledged that a public college or university em¬ 
ployee will not be immunized against an adverse employment deci¬ 
sion involving noncooperative, unprofessional or insubordinate conduct 
simply by invoking the protections of the First Amendment. 107 An as¬ 
sistant professor who was denied tenure contended that the depart¬ 
ment chairman's unfavorable recommendation on tenure was an 
attempt to punish for the professor's criticism of the chair. Even as¬ 
suming that this activity might be constitutionally protected, the re¬ 
viewing federal appeals court found considerable evidence to justify 
denial of tenure based upon unfavorable annual evaluations, complaints 
relating to the assistant professor's refusal to teach courses in a man¬ 
ner consistent with the adopted curriculum and reports of contentious 
behavior with colleagues. 108 

The dean of instruction at a community college was not protected 
by a free speech right in his public criticism of the college president. 
The president acted to dismiss the dean for insubordination and un¬ 
professional conduct, and the college board moved to dismiss follow¬ 
ing a notice of charges and a hearing. On judicial review, the federal 
district court found the statements not constitutionally protected. Con¬ 
cluding that the statements carried threats of hostility and physical 
violence, the court affirmed dismissal on the basis that the comments 
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were unprofessional and interfered with harmonious relations neces¬ 
sary for institutional operation. 109 

The public institution has an obligation to avoid using an adverse 
employment decision for the purpose of punishing an employee for 
the exercise of constitutionally protected rights. Charges of "lack of 
cooperation/' "fosters a disruptive work environment," or "fails to 
work effectively with peers" are often carefully scrutinized by judges 
because these charges are vague and an inquiry into specific incidents 
may uncover attempts to punish for the exercise of free speech. 110 State¬ 
ments which indicate that the employee is not to be renewed because 
of his or her public remarks concerning governing board or institu¬ 
tional policy may so implicate free speech rights as to justify reinstate¬ 
ment to a position. 111 Negative evaluations which began concurrently 
upon the employee's assuming a role as a union representative would 
be suspect. 112 

In one case, a non-tenured full professor was notified of non¬ 
renewal shortly after she testified on behalf of a plaintiff in a discrim¬ 
ination lawsuit brought against the university, Alleging that her ter¬ 
mination was in retaliation for her testimony, she challenged the 
nonrenewal as a violation of her First Amendment rights. The uni¬ 
versity countered that the non-renewal was intended to open a fac¬ 
ulty line so that the university could hire a professor with qualifications 
that would enable the school of education to secure accrediitation of 
a doctoral program. 

Noting that the timing of the termination was relevant, but not 
controlling, the court emphasized the reasons proffered by the uni¬ 
versity for nonrenewal appeared pretextual. Divergent and conflict¬ 
ing statements about the reasons for selecting the professor for 
non-renewal created a strong suspicion on the part of the reviewing 
court that the institution was motivated by a desire to retaliate against 
the professor's exercise of free speech, 113 

DISCRIMINATION 

Discrimination on the basis of race, religion, national origin, sex, 
age or disability is prohibited under federal law and the provisions 
of many state laws, most of which are applicable to both public and 
private institutions of higher education. Principal among the federal 
statutes that cover employment discrimination are Title VII of the Civil 
Rights Act of 1964, 114 Title IX of the Education Amendments of 1972, 115 
Section 504 of the Rehabilitation Act of 1973, 116 the Americans with 
Disabilities Act, 117 and the Age Discrimination in Employment Act. 118 
Since the litigation of employment discrimination claims is highly fact 
intensive, documentation of employee dismissal should be designed 
to provide a strong evidentiary basis for rebutting a claim of discrimi- 
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nation. When charges of discrimination arise, summary disposition 
of charges will be more likely where employment practices include 
documentary records which support a strong anti-discrimination pos¬ 
ture. 

Most claims of employment discrimination have been brought un¬ 
der Title VII, although other federal statutes may be introduced as 
an alternative basis for liability. As a consequence. Title VII is the most 
often interpreted provision of federal civil rights law, and judges rely 
on the shifting burden of proof standard that has evolved from the 
interpretation of this landmark federal law. The discussion that follows 
emphasizes the standards that have developed in analyzing a dispar¬ 
ate treatment claim under Title VII and related federal statutes, with 
the addition of commentary on the emerging law applicable to the 
Americans with Disabilities Act. 

Shifting Burden of Proof 

In the absence of direct evidence of discrimination, circumstan¬ 
tial evidence may be used to establish a claim of disparate treatment 
that would violate federal anti-discrimination law. Claims of dispar¬ 
ate treatment are prevalent in employment discrimination cases, and 
under the standard of McDonnell Douglas Corporation v. Green, 119 the 
United States Supreme Court has elaborated a shifting burden of proof 
in these cases in which the plaintiff must first present a prima facie 
case. The initial burden for plaintiff is to show that he or she is a mem¬ 
ber of a protected class with appropriate job qualifications; that an 
adverse employment decision ( e.g. discharge, demotion, failure to hire, 
failure to promote) was taken against him or her; and that a person 
who is not a member of the protected class with equal or lesser qual¬ 
ifications was not similarly affected. 

In an illustrative case, white law professors employed at a pre¬ 
dominately black institution were able to establish circumstantial evi¬ 
dence of discriminatory treatment by a showing that the dean of the 
law school failed to give the white professors equal credit and con¬ 
sideration for scholarship, research, community service and publica¬ 
tion. Black professors with the same or lesser qualifications received 
higher merit pay increases than their white counterparts, and testi¬ 
mony from other professors in the law school established that a dis¬ 
criminatory environment existed and was perpetuated by the dean's 
intentional or reckless conduct. 120 

After a prima facie proof is made, the burden shifts to the em¬ 
ployer to articulate a legitimate non-discriminatory reason for the ad¬ 
verse employment decision. 121 The requirement to "articulate" compels 
the employer to produce some evidence in support of the stated rea¬ 
son for the adverse employment decision, but the burden of persua¬ 
sion remains with the employee. For example, a former research pro- 
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fessor's claims of age and race discrimination were effectively rebut¬ 
ted by an institution's showing that the reason for denial of tenure 
and non-renewal was the professor's failure to obtain research fund¬ 
ing at the medical school. 122 

In another case, a female, African-American faculty member, whose 
annual evaluations repeatedly referenced the importance of teaching 
as a factor in tenure decisions and which included student complaints 
and low student evaluations of her teaching, failed to prove that the 
institution's stated reason, “poor teaching performance," was a pre¬ 
text for denial of tenure. 123 Similarly, peer and student evaluations of 
teaching, which established persistent deficiencies in a faculty member's 
teaching performance, supported a legitimate, non-discriminatory rea¬ 
son for denial of tenure, particularly when coupled with the faculty 
handbook's emphasis on teaching effectiveness as the primary basis 
for award of tenure. 124 

Once the employer's reasons for the adverse employment deci¬ 
sion are articulated, the employee must show that the reasons given 
are a pretext for discrimination and that the real reason for the ad¬ 
verse employment decision is predicated on an intent to discriminate. 
This ultimate burden on the employee is a demanding burden of per¬ 
suasion. In essence, the employee must prove by a preponderance of 
the evidence that the employer intentionally discriminated against the 
employee. 123 For example, in Fisher v. Vassar College 126 a federal appeals 
court reasoned that a college's decision to deny tenure to a married, 
female professor might have been predicated on pretext, however, the 
appeals court emphasized that the determination that the tenure com¬ 
mittee of the college acted on pretext did not, standing alone, estab¬ 
lish discriminatory intent. As the court pointed out “An employer may 
offer a pretextual reason for a personnel decision that is nonetheless 
non-discriminatory... it is the rare employer who will tell an employee 
that the reason she has been fired is because of incompetence or stu¬ 
pidity if the dismissal can be attributed to budgetary cut-backs or firm¬ 
wide reorganization ... Similarly, an employer may prefer to dismiss 
an employee suspected of wrongdoing without embroiling itself in 
a libel or slander claim, and therefore adopt a pretext that avoids these 
risks." 127 In resolving the particular case, the court found that the em¬ 
ployee failed to establish that the college had discriminated on the 
basis of sex, concluding that discriminating against an employee who 
took off long periods of time to raise children does not establish sex 
discrimination in violation of Title VII. 128 

It is certainly possible for the employee to establish pretext and 
discriminatory intent. A university adminiatrator successfully estab¬ 
lished a claim of age discrimination in employment in a case in which 
he was twice passed over for promotion to a position as a director 
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of auxiliary services and was demoted. In discrediting the institution's 
articulated reasons for the adverse employment decisions, the employee 
was able to show the person promoted ahead of him was younger 
and possessed less experience, and that the institution maintained a 
policy and practice of insisting upon retirement at age sixty-five and 
consistently appointed younger, and in some cases unqualified per¬ 
sons, to administrative positions. Especially damaging to the university's 
case was testimony from the director of personnel implicating senior 
administrators in a policy of not promoting older employees who were 
close to retirement. 129 

Legitimate, Non-discriminatory Reasons 

In order to meet the burden of production, institutions must in¬ 
stitute and uniformly apply evaluation and documentation systems 
that establish legitimate, job related rationales for adverse employ¬ 
ment decisions. For example, evidence that a professor was repeatedly 
absent and tardy, failed to make arrangements for absences to be cov¬ 
ered, and failed to complete and turn in student grades on time over¬ 
came his claim of disparate treatment in failure to promote. 130 

One employer met its burden to articulate a legitimate non- 
discriminatory reason for discharging a clinical nurse supervisor by 
presenting evidence that it had lost two nursing home training sites 
and was threatened with the loss of two more because of the nurse's 
ineffective supervision of nursing students. 131 In another case, evidence 
of corroborating evaluations indicating valid performance deficienc¬ 
ies overcame a contention that the employer was motivated by a dis¬ 
criminatory intent. 132 

Subjective reasons for an adverse employment decision may be 
sufficient to rebut a prima facie case of employment discrimination 
if they are reasonably related to the employee's performance. 133 For 
example, an academic coordinator for the university's athletic depart¬ 
ment was properly terminated on the basis that the head football coach 
wanted someone who could develop better relations with faculty. The 
record substantiated numerous instances in which the academic co¬ 
ordinator had developed poor relations with faculty because of her 
coercive and abrupt style. 134 

A head coach's affidavit that he encountered problems with an 
African-American assistant coach because the assistant coach was un¬ 
willing to follow his instructions and repeatedly questioned his coach¬ 
ing judgment was sufficient to establish a legitimate, non-discriminatory 
reason for not renewing the assistant coach's contract. 135 

A faculty member's lack of scholarly achievement is an often cited 
nondiscriminatory reason for an adverse employment decision. 136 As 
one court put the matter in the context of denial of tenure, "(W)hen 
an institution proffers as its reason for denying tenure insufficient schol- 


80 


Faculty / Staff Nonrenewal and Dismissal for Cause .., 




arship, poor teaching, or lack of service, whether the candidate's schol¬ 
arship was in fact insufficient, teaching was in fact poor or service 
was in fact lacking is none of the court's concern. The court's concern 
is whether the institution, when it made its decision to deny tenure, 
believed the reason given ... (P)retext does not mean a mistake on 
the part of an employer; it means a lie, a phony reason for some ac¬ 
tion." 137 

A college's concerns about an ethnic minority professor's lack of 
organization in lecture and difficulty in communicating with students 
were factors that were reflected in the record of the college's com¬ 
mittee on academic rank and tenure. When the professor challenged 
the committee's recommendation not to offer him a tenure-track po¬ 
sition, the federal appeals court acknowledged that the committee's 
minutes provided the documentation for the articulation of a legiti¬ 
mate, non-discriminatory reason for the adverse employment decision. 138 

A black former professor from the West Indies failed to establish 
that the private college's decision to give him a one-year, terminal con¬ 
tract rather than continue him in a tenure-track appointment violated 
Title VII. Considering the institution's articulated reasons for its em¬ 
ployment decision, the court recognized that negative student eval¬ 
uations of performance, failure to earn the Ph.D. degree, and lack of 
scholarly productivity were all relevant considerations contributing 
to legitimate, non-discriminatory reasons for non-renewal. 139 

In another case, a black , female employee of the student affairs 
division of a university alleged that she was not promoted and ulti¬ 
mately terminated because of racial discrimination. In response to her 
prima facie showing of discrimination, the institution presented evi¬ 
dence that the decision not to promote her to the position of dean of 
student affairs was predicated upon her lack of a doctoral degree, in¬ 
sufficient breadth of experience with the student affairs role, and her 
hesitancy in being "on call" twenty-four hours a day in that position. 
When her position was later eliminated, the institution articulated a 
legitimate non-discriminatory reason based on campus-wide reduction- 
in-force to cope with budgetary shortfalls. In the absence of evidence 
that the employer's reasons for the adverse employment decisions were 
pretexts for discrimination, the court granted a summary judgment 
motion in favor of the institution. 140 

Disability Discrimination 

Discrimination on the basis of a disability is addressed under the 
Americans with Disabilities Act. If a person with a disability is "other¬ 
wise qualified" an institution must make reasonable accommodations 
to allow the person to participate in the program or activity, unless 
the result is "undue hardship" for the employer. 141 "Disability," in¬ 
cludes "a physical or mental impairment that substantially limits one 
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or more substantial life activities or a record of such impairment or 
being regarded as having such an impairment." 142 The range of dis¬ 
abilities covered by the law is extensive, including physiological dis¬ 
order or disfigurement, anatomical loss, neurological, musculo-skeletal 
or respiratory disabilities, HIV infection, cancer, heart disease, mental 
retardation, and emotional illness. Current users of drugs or alcohol 
are expressly excluded from ADA, as is left handedness, homo or bi¬ 
sexuality, transvestitism, height or weight unless outside of normal 
ranges, lack of education, quick temper, and compulsive gambling. 

The burden of proof in a case involving a claim of employment 
discrimination violating the ADA is only slightly altered from that 
in other anti-discrimination cases. The individual with a disability must 
show that he or she was otherwise qualified apart from the disability 
and was subject to an adverse employment decision under circumstan¬ 
ces that give rise to the inference that the decision was based solely 
on the disability. The employer has the burden of going forward to 
prove that the individual was not otherwise qualified—that he or she 
was not able to meet the program's requirements in spite of the dis¬ 
ability. Alternately, the employer may persuade the court that the dis¬ 
ability was properly taken into account and present evidence that the 
disability is relevant to qualifications for the position sought. In the 
former case, the burden ultimately shifts back to the employee to go 
forward with rebuttal evidence showing that the employer's reasons 
for denial are a pretext for disability discrimination. 143 

In School Board of Nassau County v. Arline, m the United States Su¬ 
preme Court ruled that a contagious disease is a handicap under pro¬ 
visions of disability law, and held that dismissal of a teacher solely 
by reason of that handicap was prohibited. The Court returned the 
case to the district court for a determination as to whether the risks 
of infection precluded the teacher from being an "otherwise qualified 
handicapped individual" for her job and, if so, whether it was pos¬ 
sible to make some reasonable accommodation for her through assign¬ 
ment to another teaching position or alternative post within the district. 

The questions remanded to the lower court in Arline will continue 
to be central issues as higher education institutions attempt to comply 
with disability law. As one federal appeals court has noted, deter¬ 
mining whether an individual is "otherwise qualified" can not be eas¬ 
ily divorced from the question of whether some "reasonable accom¬ 
odation" is available to satisfy the legitimate interests of both the dis¬ 
abled person and the institution. 145 

Reasonable accommodation would extend to insuring access by 
removing physical barriers, restructuring a job, or modifying a work 
schedule. It would also include acquiring assistive technology or mod¬ 
ifying existing equipment. However, modifications that substantially 
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alter programs or involve undue hardship for an institution are not 
required by the law. 146 

In a case addressing reasonable accommodation, a teacher who 
claimed to have a subtle learning disability that prevented her from 
scoring satisfactorily on a certification test of communication skills was 
not exempted from the test requirement. The federal district court found 
that evidence of a learning disability had been pieced together from 
various hybrid categories of mental illness to create a disorder, but 
noted federal disability law was not intended to require substantial 
modifications of professional requirements, and concluded the teacher 
failed to establish that the accommodations made in the testing pro¬ 
cedures were not reasonable accommodations directly responsive to 
the difficulties the teacher claimed as disabilities. 147 

An employee asserting protection under the ADA must show (1) 
that he or she could perform the essential functions of the position 
or (2) if not, that a reasonable accommodation by the employer would 
enable him or her to perform those functions. Notwithstanding an 
institution's reasonable efforts to accommodate her disability, a bus¬ 
iness college instructor failed to meet the "otherwise qualified" test 
because of her extensive record of absenteeism related to her illness, 
an autoimmune system disorder known as lupus erythematosus. Al¬ 
though the teacher had satisfactory performance evaluations, the court 
emphasized that the instructor had a job which required her to be 
present to teach assigned classes and counsel students. Since the in¬ 
stitution could document that she missed more than forty days of work 
in a seven month period, the court was convinced that the employee 
was not "otherwise qualified" for the position. 148 

In a similar instance involving the dismissal of an assessment co¬ 
ordinator at a community college, a federal district court applied the 
"otherwise qualified" standard in ruling that the employee could not 
perform the essential functions of the position, nor would any reason¬ 
able accommodation enable her to perform the job. The court noted 
that the evidence in the record established that the employee's phys¬ 
ical condition, which included a cardiac condition, irritable bowel syn¬ 
drome, and chronic Epstein Barr Syndrome, was aggravated by the 
requirement of her employment. The employee was often absent, fre¬ 
quently late, and departed early on many occasions during a three 
month period from August through October. Although the institution 
had allowed the employee to be absent fifteen full days and thirty-six 
partial days in a two month period and had offered her flexible hours 
of employment, her physician recommended, and she sought, addi¬ 
tional reductions in her work week. In the court's view, the employee 
could not sustain her burden that a "reasonable accommodation" by 
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the institution would have enabled her to perform the essential func¬ 
tions of the position. 149 

The ADA defines discrimination to include an employer's "not 
making reasonable accommodation to the known physical or mental 
limitations of an otherwise qualified individual with a disability who 
is an applicant or employee, unless such [employer] can demonstrate 
that the accommodation would impose an undue hardship on the oper¬ 
ation of the business of such [employer]. 150 An employee has the in¬ 
itial duty to inform the employer of the disability before ADA liability 
maybe triggered for failure to provide accommodation. While the em¬ 
ployer has at least some responsibility in determining the necessary 
accommodations, the accommodation must ultimately be the product 
of an interactive process that involves employee and employer. 

In one case in which an institution undertook several steps to ac¬ 
commodate a secretary by changing her office location, reducing her 
duties and reporting responsibilities, and limiting her keyboarding 
assignments, the federal appeals court held that the employee, who 
suffered from osteoarthritis and depression, had failed to particiapate 
in good faith in the interactive process necessary to reach a reasonable 
accommodation. After a series of accommodations by the employer, 
who had made requests for greater clarification as to what specific 
accommodations were necessary to accommodate the employee's dis¬ 
ability, the employee was terminated following an extended medical 
leave and her refusal to return to her job. Applying concepts of good 
faith and reasonable effort, the court ruled that the employee had failed 
to provide the institution with adequate guidance on the nature of 
her disability and what accommodations were needed. 151 

An institution had no duty to make reasonable accommodation 
for a teacher diagnosed with a sexual behavior disorder. The employee 
sued the institution after he was dismissed for violating the sexual 
harassment policy. He asserted that he was "sexually obsessive" and 
his inappropriate sexual harassment of students was proximately cause 
by his disability. In rejecting this claim under the ADA and state hu¬ 
man rights law, the state court emphasized that Congress had recently 
excluded sexual behavior disorders from protected disabilities. 152 

The employee may also fail to establish that the institution's pre¬ 
ferred reason for an adverse employment decision is a pretext for dis¬ 
ability discrimination. A maintenance worker who suffered from a 
physical disability that caused him to limp was subjected to disci- 
minatory comments from co-workers, but the institution made arrange¬ 
ments for a transfer to eliminate this problem and took immediate steps 
to warn his co-workers that the comments must stop. When he was 
terminated in a lay-off, he and similarly situated employees were given 
notice that they had exceeded the institution's maximum number of 
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hours for part-time staff. The federal district court ruled that the em¬ 
ployer had put forth a legitimate, non-discriminatory reason for the 
termination. Comments by co-workers were not viewed by the court 
as establishing pretext, because no supervisory personnel had made 
such statements, and supervisors took immediate steps to correct this 
behavior. 153 

A law school professor who had suffered partial paralysis as a 
result of a stroke, sued the university alleging that low salary increa¬ 
ses he received were based on discrimination on the basis of disabil¬ 
ity. In response, the federal district court found that the law school 
presented valid, non-discriminatory reasons for low incremental sal¬ 
ary increases based on merit considerations related to scholarship, teach¬ 
ing and service and granted the institution's motion to dismiss. 154 

BREACH OF CONTRACT 

Judges evaluate dismissal decisions by public and private insti¬ 
tutions using a similar set of initial inquires. First, did the institution 
have a contractual obligation to the employee based on express terms, 
formal policies, or the custom and practice of the parties? Second, were 
the essential requirements of the employment contract complied with? 
Third, were procedures for undertaking an adverse employment de¬ 
cision substantially followed? Fourth, was substantial evidence pro¬ 
vided in proof of the alleged facts justifying dismissal? And finally, 
did the facts proved constitute good cause for dismissal under the terms 
of the contract? 155 

Courts require both public and private institutions to comply with 
institutional procedures which are part of the employment contract 
or incorporated as part of the terms of employment. If a college policy 
statement providing a right to notice and hearing is recognized as an 
employee's contractual right, then the institution can be held account¬ 
able for breach of that agreement if it fails to meet the obligation. 156 
Since private colleges are not subject to the constitutional constraints 
applicable to public institutions, common law contract, or tort precepts 157 
may be the principal basis for establishing an employee's legal claim. 158 

Although tenured faculty at public institutions have established 
property rights which are protected by the Fourteenth Amendment, 
faculty at private institutions are often limited to the contractual pro¬ 
tections of the employment agreement. While there have been chal¬ 
lenges to the enforceability of tenure contracts bases on sufficiency 
or want of consideration, 159 the validity of these permanent employ¬ 
ment contracts has been generally upheld. In the private sector, the 
type and degree of due process in discharge is dictated solely by the 
procedures set forth in the employment agreement and the documents 
incorporated by reference into that agreement. 160 
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To prevail in a wrongful termination claim, the faculty member 
must show that the contract was in force between the parties; that the 
contract established the procedures to be followed in the event of dis¬ 
charge; and the specified procedures were not adhered to by the in¬ 
stitution. 161 

In defining the employee's contractual rights, courts can look to 
verbal promises or assurances by institutional agents, institutional pol¬ 
icy statements governing employment, and traditional custom or prac¬ 
tice. The decision to go beyond the contract as written is often predicated 
on a judge's attempt to resolve material ambiguities in the employ¬ 
ment agreement or to determine what portions of an agreement are 
enforceable. 

A California appeals court went beyond the contract of employ¬ 
ment and the regulatory policies of the regents in considering custom 
and conditions unique to a faculty member funded through a research 
grant. 162 Finding that the employee had been unfairly treated in the 
decision to terminate, the court ordered the university to reconsider 
its adverse employment decision in recognition of a faculty committee's 
finding that the professor was entitled to continuity of employment 
so long as the grant funds were available. 163 

Valid contracts contain four elements: (1) parties capable of con¬ 
tracting, (2) consent of the parties, (3) lawful objective, (4) sufficient 
consideration. Even in the absence of a formal agreement, if these ele¬ 
ments are present, courts can rely on the conduct of the parties or in¬ 
formal understandings to fashion a binding agreement. For example, 
a memorandum from an individual in apparent authority may be suf¬ 
ficient to bind an institution to an offer of employment. In one case, 
a community college teacher received a written notice of reemploy¬ 
ment for the upcoming academic year. The president of the college 
had signed the memo and directed the teacher to accept or reject the 
reappointment, date the signature and return it to the college. The 
teacher compiled, but received a second letter sixteen days later which 
informed him he would not be tendered a formal contract of employ¬ 
ment because of insufficient student enrollment. In ruling for the teacher, 
a state appeals court found that the president could have conditioned 
the offer of employment on whether enrollment was sufficient to jus¬ 
tify hiring, but his failure to do so created an employment agreement 
that justified the court in providing equitable relief to the teacher. 164 

However, in a case with a different outcome, a community col¬ 
lege teacher was offered a contract in which performance criteria were 
stipulated. When the teacher reviewed the performance criteria in the 
contract, she added a statement rejecting the criteria and signed the 
contract. The administrator refused to accept the contract as modified, 
and offered the original contract for signature. The teacher refused 
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to sign the offered contract, and was advised that she would not be 
given a new contract for the upcoming year. A reviewing court found 
that no contract had been formed between the parties when the teacher 
refused to sign the contract with the performance stipulations. Since 
the creation of an employment contract requires the "meeting of the 
minds" between the parties to the agreement, the court ruled that the 
stipulation of performance criteria constituted a material element of 
the contract offer and the teacher had indicated by her added state¬ 
ment that she was unwilling to accept the criteria. Absent a contract, 
the court reasoned, there was no breach of a contract of employment. 165 

While courts generally adhere to the express terms of a written 
agreement, contracts of employment in colleges or universities have 
consistently been interpreted to "comprehend as essential parts of them¬ 
selves the hiring policies and practices of the university as embodied 
in its employment regulations and customs." 166 Thus, the usual prac¬ 
tices of the institution surrounding the contractual relationship can 
become the contractual obligation of the institution. 167 

Typically, courts construing external documents, custom and us¬ 
age in higher education contracts of employment are involved in de¬ 
terminations of whether the employee can rely on automatic renewal 
of contract or award of tenure. A judicially affirmed expectation of 
continued employment has been predicated on a failure to give rea¬ 
sonable notice of non-renewal where institutional regulations or state 
statutes provided for automatic renewal of a teacher's contract in the 
absence of timely notice. 168 A handbook provision providing three years 
probation after which a teacher would be employed on continuing con¬ 
tract with dismissal only for incompetence or disruptive conduct created 
a legitimate contractual expectation of tenure after the faculty mem¬ 
ber had been employed five years. 169 

In cases involving wrongful discharge, private and public insti¬ 
tutions are presented with the prospect that the employee will argue 
contract modifications based upon institutional policies, oral assuran¬ 
ces, and/or custom and practice. Since these contentions involve fin¬ 
dings of law and fact, the resolution of ambiguous contract terms can 
be a significant source of litigation. 

While courts emphasize that the "overriding goal" of contract inter¬ 
pretation "is to give effect to the parties mutual intentions as of the 
time of contract," 170 in instances of termination, a court may elect to 
award damages rather than reinstatement. When a private college fails 
to comply with express procedures for the review of tenure candidates, 
the court may compel the institution to provide de novo tenure re¬ 
view to a candidate if the express procedures are deemed to be a part 
of the contract agreement. 171 
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As virtually every act or omission of the institution can serve as 
a basis for “custom" or "usage," institutions should make reasonable 
efforts to specify standards applicable to the faculty or staff member's 
employment status and periodically notify employees of that status. 
In particular, non-tenured and at-will employees of the institution 
should be apprised of their status and reminded of applicable policy 
and provisions governing that status. 
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Chapter IV 


Conclusions 


Despite the high incidence of litigation involving dismissal for 
cause, courts generally adopt a deferential attitude toward institutional 
authority to effect adverse employment decisions. Where colleges and 
universities have published standards that guide employment prac¬ 
tices related to dismissal for cause, courts typically grant wide discre¬ 
tion to the institution in determining the meaning and intent of those 
standards while insisting upon substantial compliance with the pro¬ 
cedural requirements for enforcing standards. Courts are clearly gu¬ 
ardians of procedure, reluctant to invade the substantive decision 
making process of academic governance even when sensitive issues 
of employee dismissal are involved. 

The United States Supreme Court has emphasized judicial absten¬ 
tion when issues involving academic judgments are involved. "When 
judges are asked to review the substance of a genuinely academic de¬ 
cision ... they should show great respect for the faculty's professional 
judgment. Plainly, they may not override it unless it is such a sub¬ 
stantial departure from accepted academic norms as to demonstrate 
that the person or committee responsible did not actually exercise pro¬ 
fessional judgment." 1 

Noting that "the competence of teachers and the standards of its 
measurement are not, without more, matters of constitutional dimen¬ 
sions," 2 one federal appeals court rejected a faculty member's claims 
of arbitrary treatment. In related cases involving institutional decisions 
to refuse tenure or deny contract renewal, judges have emphasized 
that institutional employment practices are peculiarly the province of 
institutional decision makers, subject to limited review by courts. 

Courts consistently acknowledge that dismissals of tenured post¬ 
secondary faculty are within the competence and authority of college 
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and university administrators. The deferential attitude of courts is par¬ 
ticularly apparent in a New York judicial opinion: 

The management of the university is primarily the responsibility of 
those equipped with the special skills and sensitivities necessary for 
so delicate a task. One of the most sensitive functions of the uni¬ 
versity administration is the appointment, promotion, and retention 
of the faculty. It is for this reason that the courts, and administrative 
agencies as well, should only rarely assume academic oversight, ex¬ 
cept with the greatest caution and restraint, in such sensitive areas 
as faculty appointment, promotion, and tenure, especially in insti¬ 
tutions of higher learning . 3 

While the level of judicial scrutiny applicable to a college or 
university's dismissal of an employee will vary, courts are unlikely 
to interfere when the adverse employment decision is based upon cri¬ 
teria reasonably related to job requirements, free of impermissible dis¬ 
crimination or the denial of a constitutional right to free speech or 
association, reached by proper procedures, and supported by substan¬ 
tial evidence. Judicial intervention would necessitate review of a host 
of factors used by educators to make employment decisions, a role 
courts have neither the competency nor the resources to undertake . 4 

Nevertheless, if responsible administrators do not have reasoned, 
ascertainable standards for making adverse employment decisions, 
or if they fail to apply those standards in a particular employment 
decision, the consequences may implicate legally protectable rights 
and result in legal challenge. Judicial review of the employment de¬ 
cision making processes can be anticipated when employment deci¬ 
sions appear arbitrary or capricious, lack supporting evidence, or deny 
the individual's legally protected rights. 

Sound employment practices provide a record of events, incidents, 
appraisals, discussions, interviews, and admonitions which can be re¬ 
lied upon to support the evidentiary sufficiency and credibility of an 
employment decision. When efforts to correct or improve performance 
have failed and an adverse employment decision is compelled, that 
decision must be predicated upon standards reasonably related to job 
requirements and upon careful adherence to the procedural require¬ 
ments established by law, contract, and institutional policy. 

It is recommended that faculty and professional staff of the in¬ 
stitution be included in the process of establishing professional com¬ 
petencies and encouraged to participate in every phase of the 
employment decision making process. From policy formulation to im¬ 
plementation, employee participation in employment decision making 
enhances employee relations, provides for more informed decision mak¬ 
ing and contributes to a perception of fundamental fairness and rea¬ 
sonableness that can deter law suits and reduce judicial intervention . 5 
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Procedures for the evaluation of employee performance and re¬ 
view of employment decision making should be clearly articulated 
and uniformly applied. All employees should be periodically apprised 
of procedures applicable to personnel administration through annual 
publication of a handbook and periodic dissemination of special mem¬ 
oranda. Uniform application of the procedures for handling employ¬ 
ment decisions is essential to avoid threshold due process challenges 
to an adverse employment decision. 

Development and implementation of legally sound employment 
practices and procedures will not eliminate legal disputes, but should 
yield a documentary record which substantiates the fairness and rea¬ 
sonableness of the process, establishes the proper predicate for an ad¬ 
verse employment decision, and elaborates the procedural integrity 
of the process. Evaluative criteria must be developed which, though 
often subjective, are sufficiently specific and reasonably job-related 
to enable the employee to guide his or her conduct and provide a stan¬ 
dard by which the employee's conduct can be evaluated. Systematic 
and uniform application of those criteria must characterize the pro¬ 
cess that will ultimately be relied upon to support employment de¬ 
cisions. Finally, employment practices must be procedurally correct, 
whether that procedure is express or implicit in the provisions of due 
process of law. 
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